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PREFACE TO THE SIXTH EDITION. 

Ihe Indian Evidence Act is based upon the English law of 
evidence with a few modifications This booh has been specially 
written for students with the object of enabling them to understand 
and grasp the prmciplos of the law of ev idence 

The Commentary under ea^h section is divided into two parts: 
Comment and Cases In the Comment, the object, meaning and 
principle of ever' provision are carefully explained and elucidated 
in the light of leading Indian and English decisions The provisions 
of the let have been compared with the English law of evidence 
v\ herev er they dufer from it j 

Under the heading Cases the facts of important decisions have 
been gn en to illustrate the meaning of the section To the student 
they will serve as illustrations exemplifying the provisions of the Act 
The casc3 are arranged into cognate groups, each group elucidating a 
clause of the section 

The Summary of the provisions of the Act will give to the beginner 
a bird's eye v lew of the whole Act To one who has mastered the 
subject it will be useful for revision when examination is at hand. 

The Appendix contains questions set at various law examinations 
held in India Thev will enable the student to m et his attention 
on portions demanding special care 

This edition has been carefully revised and the case law has been 
brought down to December 1931 

Email}, it m»v be observed that a critical studv of this booh 
will enable a student to acquire a sound knowledge of the law of 
evidenc* 


January 1, 1932 
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LAW OF EVIDENCE. 


THE INDIAN EVIDENCE ACT. 

ACT I OP 1872. 


Received the G.-G.’s assent on March 15,1872 


Whereas It is expedient to consolidate, define and 
amend the law of Evidence , It is hereby 
11 enacted as follows — 

COMMENT. 

The object of a preamble of an Act is to indicate what^ in general 


' * 

propositions arranged in their natural order with some modifications 
rendered necessary by the peculiar circumstances of India It is, in the 
jinm, drawn on the lines of the English law of evidence 

part i.—Relevancy of Facts. 

CHAPTER I. 

Preliminary. 

1. This Act may be called the Indnn 
short t.ue Evidence Act, 1872. 

It extends to the whole of British India, and applies 
to all judicial proceedings 1 in or before 
1 ,u> any Court 2 , including Courts-martial, other 

» fW/f SuSma**. In rt, <1M1) * /V Awmmt (Wit' 

CM 161 X!>4.4*4, r t 



THE LAW OF EVIDENCE 


[CHAP. I 


than Courts-maitial convened under the Army Act, or 
the Air Force Act, but not to affidavits 3 presented to 
anj Court or officers, nor to proceedings before an 
aibitrator* , 

Commence And it shall come into force on the first 
♦ nunt of Act daj c f September, 1872 

COMMENT. 

The Indian Evidence Act extends to the whole o! British India 
British India' means the territories vested m His Majesty the King 
Emperor by 21 A 22 Vic c 100 s 1 (now 5 A 6 Geo V, c 61, b 1), with 
the exception of the Straits Settlement, which, under the provisions of 
20 A 30 Vic c 115 ceased to be part of India 

T1 T"’ ^ 

(«) an> 

"pr'y 

TTl.- t _J 

Ml 

pKA 

• t n< 

question arises where the remedy 13 sought to be enforced, and where the 

< ourt sits to enforce it 1 

1. 'Judicial proceedings’.—An enquiry in which evidence 13 lc"allj 
t ihcn is included in tins term 5 An inquiry 13 judicial if the object *of it 
is to determine a jural relation between one person and another, or a 
group of persons, or between him and the community generally, but, 
<sen a Judge, acting without such an object in view, is not acting judi 

< lilly 3 An inquiry about matters of fact, where there is no discretion to 



j roccedmg3 before a Magistrate not authorised to conduct an inquiry 1 , 
* r before a Collector under the Land Acquisition Act 9 , are not judicial 
p ocoedings 

2. ‘Court’.—Tins word includes all persons, except arbitrators, 
legally Authorised to take evidence (s 3) 


1 Until V TI/lMffmi nn<f Furntft 
Puituny Cwirmnj (I8x>) 3 
It L.C J ^ 

’ Q utn rmpttn v Tulja (1SS7) 12 
I n ar 42 
* /M 


* The Collector of Rcnate* v Shi 
Tram I (mi) f All 4S7 

* Queen ] myrtnr Bharmn, (ISSC) 1 



6ECS 12] 


rRELIMI>AB\ 


3 ‘Affidavits — 4ffidav.its are confined to suet facts as the deponent 
is able of hig own knowledge to prove Matters to which affidavits are 
■confined are regnlated by 0 XI\ rr 1 2 and 3 of the Civil Procedure 
Code and by s 539 of the Criminal Procedure Code 

A declaration in the shape of an affidavit cannot be received as 
evidence of the fact stated in it 1 

4 ‘Arbifrafor’—The provisions of the Evidence Act do not apply 
Co proceedings before an arbitrator Arbitrators are bound to conform 
to the rules of natural justice They are unfettered by technical rules of 
evidence* As to proceedings before arbitrators see Civil Procedure 
Cole (Act Vof 1908) Sch II 

Repeal of en 2 On and from that date the following 
tments laws shall be repealed — 

(1) all rules of evidence not contained in any Statute, 
4ct or Regulation in force in any part of British India , 

(2) all such rules Ians and regulations as Imc 
Acquired the force of law under the twenty fifth section 
of the Indian Councils Act, 1861, in so far as the} relate 
to am matter herein provided for , and 

(3) the enactments mentioned m the schedule 
hereto to the extent specified in the third column of the 
said schedule 

But nothing herein contained shall be deemed to 
■’fleet an} provision of ail} Statute, Act or Regulation in 
force m an} part of British India and not lierebj exprcsslv 
i epealed 

COMMENT, 

The \ct is intended to be n complete code of the law of evidence 

- » > r i i * ♦ „ 


continental countries such ns France where e%erv thing is aiimis.ible as 
c vi lence which the law does not «pres«h exclude* 

. * * * ’-*•-* 1 f* ♦’ * ^"hsh tonmon 

SirntorJv 

• e have been 


•vpe vied 

Clause (2) reftrs to various regulations i*«ued by Government in Ncn 
1 egulition Provinces 


* /* w /I'Oir CluJit riH (tSV) 14 M»! S.s 

< «! (VI • > mjrtu x (!*' 

* \ iifpv x (ixyn»JaiXaryjr (!£'>*) 11 Ml 5v r s. 
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tlnn Courts martial convened under the Army Act, or 
the 4ir Force Act, but not to affidavits 2 3 presented to 
an) Court or officers, nor to proceedings before an 
aibitrator 4 , 

Commence And it shall come into force on the first 
* mentoiAct diy of September, 1872 

COMMENT. 

The Indian Evidence Act extends to the whole of British India 
British India’ means the territories vested in His Majesty the King 
Emperor bj- 21 A 22 tic c 106 s 1 (now 5 A 6 Geo V c Gi,s 1) with 
the exception of the Straits Settlement which under the provisions of 
29 A 30 Vic c 115 ceased to be part of India 

mi a? “ A * * 11 dings before 

It does not 


The law of evidence is the lex fori which governs the Cornts "Whether 
l, witness is competent or not whether a certain matter requires to be 
1 Toved by writing or not whether certain evidence prov es a certain fact 
«r not that is to be determined bj the law of the country where the 
question arises where the remedy is sought to be enforced and where the 
{ourt sits to enforce it 1 

1. ‘Judicial proceedings’ —An enquiry in which evidence is legallj 
taken is included in this term 3 An inquirv is judicial if the objectof it 
is to determine a jural relation between one person and another or a 
„Tonp of persons or between him and the community generally, but 
<vcn a Judge acting without such an object in view is not acting judi 
ually 3 An inquiry about matters of fact wheie there is no discretion to 
l o exercised and no judgment to be formed but something is to be done 


1 roceedings before a Magistrate not authorised to conduct an inquiry 5 
« r before a Collector un ler the Land Acquisition Act 8 , arc not judicial 
poceedings 


2 ‘Court’—T1 is word inclules all persons 

Ic’alh authorised to take evidence (s 3) 


except arbitrators. 


l ft in v M AW/toivn a d Fun ten 
t nrt on Fa tiraj Companj (IfU)) 3 

II l.( 1 V 

*V«»r njr v T«1j>1 (188") !•» 
1 n ac 42. 

* llul 


* Tit Collator of JJenaren v S/eo 
Frtuad (IRftIjoAll 487 

* Q etn F nprtesv Manna (188 ) 11 
Bnm "O'* r r 

The Stentarj 0/ Staff (MOty 
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3 


3 ‘Affidavits’ — iffidavits are confined to such facts as the deponent 
is able of his own knowledge to prove Matters to which affidavits are 
■confined are regulated bj 0 XI\ rr I, 2 and 3 of the Civil Procedure 
Code, and bj s 539 of the Criminal Procedure Code 

A declaration m the shape of an affidavit cannot be received as 
evidence of the fact stated in it 1 

4. ‘Arbitrator '.—The provisions of the Evidence Act do not apply 
to proceedings before an arbitrator Arbitrators are bound to conform 
-to the rules of natural justice They are unfettered by technical rules of 
evidence 3 As to proceedings before arbitrators see Civil Procedure 

Code(4ct\ of 1908) Sch II 

Repeal of en 2 On and from that date the following 
tmenti laws shall be repealed — 

(1) all rules of evidence not contained in any Statute, 
4ct or Regulation in force in any part of British India , 

(2) all such rules, laws and regulations as have 
Acquired the force of law under the twenty fifth section 
of the Indian Councils Act, 1861, in so far as they relate 
to an) matter herein provided for , and 

(3) the enactments mentioned m the schedule 
hereto to the extent specified m the third column of the 
■said schedule 

But nothing herein contained shall be deemed to 
“fleet anj provision of an} Statute, \ct or Regulation in 
force m an) part of British India and not herebv express!} 
repealed 

C O M M E V T . 

The \ct is intended to be a complete code of the law of ev idencc 


< onf mental countries such as France where everr thing is fldintssjf Je as 
s v i lence which tl c law does not cxprcsslv exclude' 

Clause (1) has the effect of repealing the whole of tie Knglish common 
Ian on the subject of cv idencc so far as it was m forte in India Smularlv 
ill rules of Hinlu an 1 Mahomodan laws relating to evidence have lt*en 
vpeiled 

Clause (2) refers to various regulation* i«ued hr Government in \on 
llcgulation Province* 

» H 31.1 

<«i rvt ... . 

* r>e*ic!f Klarytf 0^*^ 11 VII 3v s T K 
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tlii h Courts martial convened under tie Army Act, oi 
the Air Force Act, but not to affidavits 3 presented to 
ana Court or officers, nor to proceedings before an 
ubitrator 4 , 

Commence 4 nd it shall come into force on the first 
1 ment of Act da} of September, 1872 

COMMENT. 

The Indian Evidence Act extends to the whole of British India 
British India* means the territories vested in His Majesty the King 
Emperor fr) 21 A 22 Vic c 106 s 1 (now 5 A 6 Geo V, c 6i, s 1), with 
the exception o! the Straits Settlement which, under the provisions of 
20 A 30 \ 1 C c 115 ceased to be part of India 

The Indian Evidence Act •applies to all jvdicnl proceedings be/ore 
(<i) an> Court or ( b) a nativ c Court-martial (Act XI of 1911) It docs not 
-pply to (a) affidavits and (6) proceedings before arbitrator' 

The law of evidence is the lex fort w hich governs the Couits "Whether 
*. witness is competent or not whether a certain matter requires to be 
lirovcd by writing or not whether certain evidence pro\cs a certain fact 
i r not that is to he determined by the law of the countr) where the 
question an«c« i here the remedy is sought to be enforced, and where the 
( ourt sits to enforce it*. 

1. ’Judicial proceedings’ —An enquiry in which evidence is legall) 
t ihcn is included in this term 7 An inquiry is judicial if the object of it 
is to determine a jutsI relation between one person and another, or a 
group of persons, or betw een him and the community gcnerall) , but 
even a Judge acting without such an object in Mew, is not acting judi 
4 ally 3 An inquiry about matters of fact where there is no discretion to 


j roamings 

2 ‘Court’.—-This word includes all persons, except arbitrators, 
legally nuthon e ed to take evidence (s 3) 


li«u t lUMarn and Ftntn 
J rt att Patltmj tornpanj (18.0) 3 
II1.D 

’ V ten V irrcts v Tuha (188") 12 
1 m in 42 
7 ltd 


* The Collector of lie are• s She? 
Pentad (1883) r All 487 

* Q*J*» L nprtu r Pharma (188 ) 11 
Horn 702 F * 

jo'cf) ^c' TU * cn, '”y V,aU ’ CW»2) 
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3 ‘Affidavits’ — Vffidav its are confined to such facts as the deponent 
is able of his own knowledge to prove Matters to which affidavits are 
confined are regulated by 0 XIX rr I 2 and 3 of the Civil Procedure 
Code and by s 539 of the Criminal Procedure Code 

A declaration in the shape of an affidavit cannot be received as 
evidence of the fact stated in it 1 

4 ‘Arbitrator’ —The provisions of the Evidence Act do not apply 
to proceedings before an arbitrator Arbitrators are bound to conform 
to the rules of natural justice They are unfettered by technical rules of 
evidence’ As to proceedings before arbitrators, see Civil Procedure 
■Code (Act \ of 1908) Sch II 

Repeal of en 2 On and from that date the following 
etments laws shall he repealed — 

(1) all rules of evidence not contained many Statute, 
Act or Regulation m force in any part of British India , 

(2) all such rules, laws and regulations as have 
Acquired the force of law under the twentj fifth section 
of the Indian Councils Act 1861, in so far as they relate 
to an) matter herein prouded for , and 

(3) the enactments mentioned in the schedule 
hereto to the extent specified in the third column of the 
&aid schedule 

But nothing herein contained shall be deemed to 
affect an) provision of anj Statute, Act or Regulation in 
iorcc in an) part of British India and not hereb) expressiv 
icpeiled 

COMMENT. 

The Vet is intended to be a complete code of the Ivw of evidence 

~ r i *. j_ — C . t 

< r 
lit 

* outmental countries such a* France where everv thing is adrois iblc as 
lence winch the !vn does not expressiv exclude* 

Clause (1) has the effect of repealing the w! ole of tLo English common 
h\ on the suljcct of evidence so far as n was in force in In Iia SimUrlv 
ill rules ol Hmlu nnl Mahometan Jaws relatin'* to evidence have been 
a! h! 

l lau«e (2) ref rs to various regulations i«ued bv Government in Non 
1 cgul.it ion Provinces 

1 1« ff IniMf ( (lw*) 14 M»l Sn S' 

* nr^a t < laryt (1*°**) 11 VII Jv t K 


T I(!*••, ) 7 



2 


THE LAW OF EVIDENCE 


[CHAr I 


than Courts-martial convened under the Arm} Act, or 
the Air Force Act, hut not to affidaMts* presented to 
an} Court or officers, nor to proceedings before an 
aibitrator 4 , 

Commence And it shall come into force on the first 
«mentof Act day of September, 1872 

COMMENT. 

The Indian Evidence Act extends to the whole of British India 
British India’ means the territories vested in His Majestj the King 
Emperor b^ 21 A 22 Vic c 106 e 1 {now 5 A 6 Geo V, c 6i, s 1), v ith 
the exception of the Straits Settlement which under the provisions of 
20 A 30 Vic c 115 ceased to be part of India 

The Indian Evidence Act applies to all judicial proceedings before 
(«) any Court or (f>) a native Court martial (Act XI of 1911) It does not 
■'pply to (n) affidavits, and (b) proceedings before arbitrator* 

The law of evidence is the lex fori v\ hich gov erns the Couits ‘Whether 
~ witness is competent or not whether a certain matter requires to be 
1 roved by writing or not whether certain c\idence proves a certain fact 
i r not that is to he determined by the law of the country where the 
question Arise" where the reined) is sought to be enforced and where the 
Court s ts to enforce it 1 

] ‘Judicial proceedings’ —An enquiry m which evidence is legallj 
taken is included in this term 3 An inquiry is judicial if the object of it 
is to determine a jural relation between one person and another, or a 
group of persons, or 
even a Judge, acting 
i ial!j 3 An inquiry i 
1 o exercised and no 


procccuui 0 s ULioiL a la gist rate not authorised to conduct an inquiry', 
< r bcfiTC a Collector under the Land Acquisition Act®, aTe not judicial 
poc ceilings 

2 ‘Court’—This word includes all persons, except arbitrators, 

legallr autl onsed to take evidence (s 3) 

* The Collector of Be ares \ Sfeo 
Prasad (lfiRt) " Ml 487 

3 Queen J ]tress v Bharma (18Su) 11 
E n "O'* v n 

* Fray 77 e Secretary of State (1°02) 
SO Col 1C 


I Paul t 11 hlltfinr « and T rtires 
l nrU*n Patltraj COmjvjny (IR.,0) 3 

HL.fl \1 

* Q ten Pm frees v Tilja (168") 12 
1 n 1 42. 

3 llul 
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3 ‘Affidavits —4ffidavits are confined to such facts as the deponent 
ts able of bis own knowledge to prove "Matters to which affidavits ore 
confined are regulated by 0 XIX rr 1 2 and 3 of the Civil Procedure 
Code and by s 539 of the Criminal Procedure Code 

4 declaration in the shape of an affidavit cannot he received ns 
evidence of the fact stated in it* 

4 ‘Arbitrator’ —The provisions of the Evidence Act do not opplj 
to proceedings before an arbitrator lrbitrators are bound to conform 
to the rules of natural justice They are unfettered by technical rules of 
evidence* As to proceedings before arbitrators, see Civil Promluri 
•( ode (4ctV of 1908) Sch II 

Pepe&i of en 2 On and from that date the following 
tments laws shall be repealed — 

(1) all rules of evidence not contained in any Statute, 
4ct or Regulation in force in any part of British India , 

(2) all such rules, laws and regulations as have 
Acquired the force of law under the twenty-fifth section 
of the Indian Councils Act 18GI in so far as they relate 
to any matter herein provided for , and 

(3) the enactments mentioned in the schedule 
hereto to the extent specified in the third column of tJ < 
said schedule 

But nothing herein contained shall be deemed 
effect an} provision of an) Statute, Act or Regulation in 
force in an} part of British India and not hereb} expm-slv 
repealed 

COMMENT, 

9 he \ct is infolded to be a complete code of tl e hw of t v 


-i \i fence winch the law does not expre'ilv exclude* 

Clau'e (1) has the cPect of repealing the whole of t 1 < ) r 
hw on the subject of c\ idenee so far as it was in ft rt e i } r 
U rules t f lfinlu an 1 Mahomedsn laws relating v *• . ^ 
•’cjx lied 

(. I iu«e (2) refers to various regulations j«*jed Im 
P opulation Provinces 

I Inr* (l^'I 1« Mai ^ *“ 

«VVl ■ /*■ , 

* T < Tts^iatysr (JS-v-j i| Nil Sv , , 
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llie Indian Evidence Act does not contain the whole law of evidence 
applicable to British India The law of evidence is contained in the 


accordance with the Indian Evidence Act, but m the manner prescribed 
by the English Extradition Act, which is applicable in this country, the 
records were held admissible under it* 

The proviso to the section sa\es all rules of evidence which are to he 


Procedure Code s 162, are not affected bj the Evidence Act 8 

3 In this Act the following u ords and expressions 
Interpretation are used m the following senses, unless a con- 
<iau»c trary intention appears from the context — 

“Court’ includes all Judges and Magistrates, and 
‘•Court persons, except arbitrators, legally 

authorised to take etidence. 

COMMENT. 

This definition is not meant to he exhaust ne The word ‘Court* 
means not only the judge in a trial b> a judge with a jury, hut includes, 
both judge and jury 1 A Magistrate holding a preliminary inquiry unde" 
h 164 of the Code of Criminal Procedure in a police im estigation Joes not 
exercise the functions of a Court*, but a Magistrate committing a case- 
to the Court of Session is a ‘Court’ 8 A commissioner appointed to tat< 
evidence under the Ci\ilProcedure Code (0 XXVI, rr 1 8) or the Criminal 


(Act XIV of 18*57, b G8) 

•■ract" “Fact ’’means and includes— 

(1) any thing, state of things, or relation of things 
capable of being perceived by the senses ; 

(2) any mental condition of uluch any person is 
conscious. 

, Illustrations 

(a) That there arc certain objects arranged m a certain order m i 
certain place, is a fact 


< /n re Rudolph btall aonn (1011) 39 
Cal lfl 

* Fmperor V Tun Wiling (1023) 
1 Pan 159 r B ' 

* RihijaJit \ Lmp'ror, (1030) OS 

<*1 1 W 


1 Empress v Ashiotosh Cfivelerbiill 
(1878) 4 Cal 483 r d 
» Queen Emjirest v Marma, (18Rf) 11 
15-»m 702 r n 

arVfSS?*'* v (1802) 15- 

Mad 133, r n 
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(b) That i mail heard or «a« something is a fact 
{<*) That a man said certain word* is a fact 

(rf) That a man holds a certain opinion has a certain intention acts 
in good faith or fraudulent!} or u«es a particular w ord in a particular 
sen«e or is i r was at a specified tune conscious of a particular sensation 
is a fact 

(e) That a min has a certain reputation is a fact 
COMMBVT 

Clause (1) refer® to external facts which can be perceived by the five 
senses Clause (2) refers to internal facts which are the subject of con 
«ciousne«s Thus, facts are either phjaical or psj cholog cal 

Illustrations (a) (6) and (e) exemplify clause (1) and ills (d) and 
(e) clause (2) 

A misrepresentation as to the intention of a person is a nusrepresenta 
tion of a fact * See ill (d) The state of a man s mind is as much a 
fact as the state of his digestion* 

The popular meaning of the term fact does not include any mental 
condition of which any person is conscious The legal meaning includes 
what is tangible or visible or m any way the object of eeu«e 

Matter of fact is anything which is the ^subject of testimony 
Matter of law* is the general law of the land of which the Courts will take 
judicial cognizance 

One fact is said to be relevant to anothei when the 
ft i rant one 1S C0Iinec t e ^ with the other m an} of 

evan the ways referred to in the provisions of 

this Act relating to the relevanc} of facts 

COMMENT. 

The word relevant means that any two facts to which it is applied 
are so related to each other that according to the common course of events 
one cither taken by itself or in connection with other facts, proves or 
renders probable the pest present or future existence or non existence of 
the other 

Relevant strictly speaking means admissible m evidence Errone¬ 
ous admission of any cv idence does not make it relevant 

The word relevant is used in the 4ct with two distinct meanings 
(a) as admissible { b ) as connected* 

Of all rules of evidence the most universal and the most obvious is 
this —that the ev idence adduced should be alike directed and confined to 
the matters which are in dispute or which form the subject of imesti 

* Pe Jalul* (1011} 36 Mid 4o3 * Per Bowen L. J in Edj hqIok 

TKt tmrn v Munam at toma <1W) v PiLwann r (ia$j) .*9 Ch l> 4->9 
I P No I" of 1916 (CV) ‘•aUh v 4S3 

Vvtia Hmat Ilnlhliumr (U1G) P B. * La'a Zoimi C/and r Saysrl IIa (u 
No 3 « f 101“ (Civil} (ispa) 3 C M \ cclxvm 
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gation The theoretical propriety of this rule ney er can he matter of 
doubt whate\er difficulties maj arise in its application The tribunal i* 
created to determine matters which either are m dispute between con 


usauuuionanuto waste its time -hudencema) berejectedas irrelevant 
for one or two reasons 1st That the connection between the principal 
and eyidentiary facts is too remote and conjectural 2nd, That it is 
excluded by the state of the pleadings, or what is analogous to the plead 
mgs or is rendered superfluous bv the admissions of the party against 
wht m it is offered 1 

„ The expression “facts in issue” mean* 

* Facts in issue i ,4 

and includes— 

anv fact from which, either bj itself or in con¬ 
nection with other facts, the existence, non-existence . 
nature or extent of am right, liability, or disability, 
isserted or denied in an) suit or proceeding, necessarily 
follows 

Explanation —Whenever, under the prousions of 
the law for the time being m force relating to Cml 
Procedure any Court records an issue of fact, the fact to 
be asserted or denied m the answer to such issue is a fact 
in issue 


Illustrations 

\ is accused of the'muider of B 

At Jus trial the following facts may be in issue — 
that V caused B 6 death , 
that A intended to cause B s death , 
that A had received gra\e and sudden proyocation from B 
that A at the time of doing the act which caused B s death, was, 
!) reason of un«ounilnes3 of mind, incapable of knowing its nature. 

COMMFkJ 

‘facts in i»«ue’are facts out of which some legal right, liability 
11 disability, imolud in the enquirj, necessarily arises, and upon which, 
accordingly, a decision must be armed at Matters which arc afhnncl 
1 a one party to a suit and denied by the other may be denominated facts 
in i «-ut, what facts arc m issue in particular cases, is a question to be 
determined by tht sulutantiye Jaw or in some eases by that branch of 
the 1 iw of i roccdure which regulates the law of jlcadnms.cnilor criminal 


* JV»t 12 h l In 
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Criminal cases.—Vs regards criminal case3, the charge constitutes and 
includes ‘facts in issue ’ See Chapter XIX of the Criminal Procedure- 
Code 

Civil cases —Vs regards civil cas»s ‘facts in issue* are'deterimned by 
the process of framing issues See 0 XIV, rr 1-7, Civil Procedure Code 

“Document ’ means any matter expressed or 
‘ Document » described upon any substance by means of 

0 • letters, figures or maihs, or by more than 

one of those means, intended to be used, or which maj 
be used for the purpose of recording that matter 

Illustrations 

V w ritmg is a document 

\\ ords printed lithographed or photographed are documents 

A map or plan is a document 

An inscription on a metal plate or stone is a document 

A caricature is a document 

COMMENT. 

This definition is similar to the definition in s. 29 of the Indian Penal 
Code 

Under the term ‘documents’ are properly included all material sub 
stances on which the thoughts of men are represented by writing or anv 
other species of conventional mark or symbol Thus the wooden score*, 
on which bakers, milkmen, Ac , indicate, by notches, the number of Ioa\ es 
of bread or quarts of milk supplied to their customers , are documents 
ns much as the most elaborate deeds In some instances, no doubt, the 
line of demarcation between documentary and real evidence seems famt, 
as in the case of models or drawings, which clearly belong to the latter 
head, but differ from that which we are now considering in this, that the} 
are ncf« ’ ‘ ’ ' T 11 

things, 
testimoi 

ilead proofs (probat 10 mortua), in contradistinction to witnesses who are 
vud to be hung proofs (probatio viva)'. 

“Evidence ’* “Evidence” means and includes— 

(1) all statements which, the Court permits or 
requites to be made before it by witnesses, m relation to- 
matters of fact under inquiry : 

such statements are called oral evidence : 

(2) all documents produced for the inspection ot 
the Court • 

such documents are called documentary evidence. 


1 IV «t. 12th EJa, 


213, 21C, pp. lyi.^io 
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COMMENT. 

The word ‘evidence’, considered m relation to law, includes all tlie 
legal means, exclusive of mere argument, which tend to prove or disprove 
anj matter of fact, the truth of which is submitted to judicial investigation 
This term and the word proof are often used as synonyms , but tbe latter 
is applied bj accurate logicians, rather to the effect of evidence, than to 
evidence itself 5 Evidence’ has been defined to be any matter of fact, 
the effect, tendency, or design of which is to produce in the mind a per¬ 
suasion affirmatn e or disaffirmative of the existence of some other matter 
of fact 

A law of Evidence properly constructed would be nothing less than 
an application of the practical experience acquired in Courts of law to the 
problem of enquiring into the truth as to controverted questions of fact 3 . 

E\idcnce is either direct or indirect , according as the principal fact 
follows from the evidentiary—the factum probandum from the factum 
probani —immediately or by inference In jurisprudence, however, 
direct evidence is commonly used in the secondary sense, viz as limited 


or presumptive, conclumc, where the connection between the principal 
and evidentiary facts—the factum probandum and factum probans —13 a 
necessary consequence of the laws of Nature vresumptne, where it only 
rests on a greater or less degree of probability ” 3 

The Evidence Act contains no reference to a distinction between 
direct proof and indirect proof or proof by circumstantial evidence 

The definition of evidence’ covers (e) the evidence of witnesses and 
( 6 ) documentary evidence It does not cover everything that a Court 
has before it There are certain other media of proof, e g , the state 
inents of the parties, the result of local investigation, facts of which the 
Court tabes judicial notice, and any real or personal property, the 
inspection of winch may be material m determining the questions at 
issue such as weapons, tools or stolen property* The definition of 
‘evidence’ is considered to be incomplete ns it does not include the whole 
material on winch the decision of the Judge may rest 

Confessions of a co-accused, whether evidence—The confessions of 
persons, jointly tried for the same offence with the accused, are not, 
according to the Bombay High Court, technically evidence 5 But the 
Calcutta High Court has held in a Full Bench ca«e that, though the 
evidentiary value of such confessions may he hut little, they are‘evidence’® 


» T»jl r llth U.b 1 r 1 
’ hjwhil Mr Moplwi Prjciodmss 
- I the C. une»l < f tho <« Timor Get ernl 
-I India, JH11.li 4o” 

* IVit I2ih Wn * 27 ,1 jr 


5 Field, Sth Ldn , p 17 
5 Quttn Enifrtrt v 
Pandu, (1800) 15 Horn CO 
* A< frtet t Athoolofh 
(1878) 4 Co! 4S3, F n 
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Statements nu.de b) an accused person are not evidence within the dc 
finition given in tins «ection* 

Evidence taken in another case —The evidence giv en in one case upon 
tl e issues rai ed in that ca«e cannot be taken into consideration m anothei 
ca«e in which other issues arise but parties maj agree that evidence taken 
m one suit shall be treated as evidence in another* 

Evidence of a Judge —If m a case, a Judge wishes to give evidence 
ml intends the Courts to act on his statement of facts he should make 
that statement in the same manner as an) other witness and not mere!) 
introduce it m his judgment A Judge cannot, without giving evidence / 
s c w itnes« import into a case his ow n knowledge of particular facts 3 

4. fact is said to be proved when, after considering 
proved matters before it 1 , the Court either 

believes it to exist, or considers its existence 
so probable that a prudent man ought, under the cir 
cumstances of the particular case, to act upon the 
supposition that it exists 

COMMENT. 

The word proof’ seems property to mean anything which serves, 
either immediately or mediate!), to convince the mind of the truth or 
falsehood of a fact or proposition, and the proofs of matters of fact in 
general are our senses the testimony of witnesses documents and the 
like Proof does not mean proof to rigid mathematical demon 
■Oration because that is impossible It must mean such eviden-e vs 
would induce s reasonable man to come to the conclusion ’* 

The rules of evidence cannot be departed from because there mjy be 
a strong n oral conviction of guilt, for a Judge canuot set himself above 
the law which he has to administer or make it or mould it to suit the 
■exigencies of a particular occasion* Suspicion cannot give probative 
force to testimony which m itself is insufficient to establish or to justity 
an inference of a particular fact® The sea of suspicion has no shore 
- nd the Court that embarks upon it, is without rudder and compass 

The degree of certamtv w hich must be arnv ed at before a fact h *nd 
to be proved is that described in this section' 

1. ‘Matters before it’ —The expression ‘matters before it’ includes 
matters w hich do not fall within the definition of 'evidence’ ms 3 There 


1 Tb >i V yar> \ Qnttn Emprtit 

<1V<V-)1 jl.1i 3rs 
» In re Lt t*cl <J«03) 7 Bom L. It 
*^4 \ il" 

i V’Yi n,a * v Sheo Dya1, {,670) 3 

* i/r cl i v Pomil* Tillery Steam 


Coal Company, ’ I191I] IKK 

9«S 0*13 

* Gho*' v r 
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refrained from using the w ord evidence in tins definition but u*cd insteid 
the w ords matters before it’ For instance a fact may be orallv admitted 
m Court The admission would not come within the definition of the 
\ ord evidence as given in this Vet but stiU it 13 a matter which the 
Court before whom the admission was made would ha\c to tahe into 
* •' ms pro\ ed 

Procedure 

■ e\idencc 


The result of a local enquiry by a presiding judicial officer although 
it does not come under els (1) and (2) of the definition of the word 
evidence falls Within the meaning of the Word proved which comes 
immediately after* 


the innocence of any accused person can never be excluded 
In a civil case i* *■ j •*.- < u 
the Court as they th. 
tbe Court to bring i 
justice is done* 

There is onlAone standard of proof applicable alike to end ant 
criminal trials This is apparent from the definition of proied and 
dispro\ cd in this section 4 


1 Ier M tier Offfc C\ 
C k> ar v Hundhao Loll | 
U1 II 
t II t 

* 15c t 1 th Edn i9o 


All 2Sz' CW ' Ja Ll iVae,/ (1 ‘ > ‘ >U) 
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2 The ev idence must be such as to exclude to a moral certainty, 
ev erv reasonable doubt of the guilt of the accused 

3 In matters of doubt it is [not onh] safer to acquit than to 
condemn since it is better that several guilt} persons should escape than 
that one 1 nnocent person should suffer [but the accused is entitled 
to acquittal as a matter of right] 

4 There must be clear and unequivocal proof of the corpus delicti 
C The hvpothesis of dehnquenc} should be consistent with alL 

the facts prov ed 1 


A fact is said to be disproved when, after considering 
••Pi r d matters before it, the Court eithei 

nptvre belie* e s that it does not exist, or con 
aiders its non existence so probable that a prudent man 
ought undei the circumstances of the particular case, to 
act upon the supposition that it does not exist 

"sot roved ^ fact 16 salt ^ n °^ *° P roV " ^ en ^ 

o prove lg nei fc] ier p ro ved nor disprov ed 


C O M M E N T 

The definition of proved is the embodiment of a sound rule of 
common sense It desenb 1 *" 

before a fact can be said 
serves either immediately 1 

or falsehood of a fact or proposition ineie is uo iaw m tins * 
which recognizes different degrees of proof in different cases’ But a 
much stricter d f 1 4l " 1 

ones and the p 
as convinces ti 

reasonable doubt Thus in a civil case, a Judge of fact must find for the 
part} in v, Lo»e fav our there is a preponderance of proof though the- 
cv idence is not entirelv free from doubt In a criminal case no weight of 
preponderant evidence is sufficient short of that which excludes all 


circumstantial evidence the incriminating facts mnst be mcoiupatibl 
with the innocence of the accused, and incapable of explanation on anv 
other reasonable hvpothesis than that of his guilt Circumstantial 
evidence, not furni brag conclusive evidence agauxst an accused, though 

l !«•«[ l'lb Eli 43*451 pt\ * t ve n>/(M r 1 eary J/d1im ' 

3" IS* (1<*1») 40Cal nOs 
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forming v ground for graae suspicion against Him cvnnot sustain a con 
notion To justify the inference of guilt from circumstances the in 
•culpating facts must be shown to be incompatible with the innocence of 
the accused and incapable of explanation or any other rca«onabl< 
hjpothesis than that of guilt 1 No man can be connoted of an offence 
where the theory of his guilt is no more likely than the theory of lis 
innocence 2 

4 Whenever it is provided by this Act tint the 
Court mav presume a fact it may eithei 
ay presume re g ar( j such fact as proved unless and until 
it is disproved, or may call for proof of it 

Whenever it is directed b} this Act that the Court 
‘ibaii pre shall presume a fact it shall regard such 
9vme fact as proved unless and until it is dis 

prov ed 

When one fact is declared by this Act to be con 
Cone lusire elusive proof of another, the Court shall 
T roof on proof of the one fact, regard the othei 

s proved, and shall not allow evidence to be given for 
the purpose of disproving it 

C 0 VI VI E N T 

The term presumption m its largest and most comprcbensiac 
signification may he defined to he an inference affirmative or disaffirms 


Presumptions are dn ided into— 

(1) Presumptions of fact This is akin to may presume of this 
cction See ss 86 88 and 90 

(2) Presumptions of law These arc — 

(a) Absolute—akin to conclusive proof of tl is section See 
«s 41 112 and 113 

(h) Disputable or rebuttable—akin to shall presume of tl is 
ection See ss 79 8o 89 105 107 111 

V Court v\ 1 ere it mav presume a fact has a discretion to presume 
it ns proved or to call for confirmatory evidence of it as the circum 
tances require In such a casq the presumption is not a hard and fast 
] resumption incapable of rebuttal a presumption juris cl le ji re* In 
i ases in which a Court shall presume ajact the presumption is not con 
-clusne hut rebuttable 


■in peror v Kangal JIal (190j) 41 
4*1 Mil 

* t jrrfir \ VA 1 * O /nr (1912) 
1J Jv m I R 11 


8 Best l°th Edn s "90 p **r 
* Enjxror v 6/m nj (190 ) 7 
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Presumptions of fact or natural presumptions are inferences which, 
are naturally and logicallj drawn from experience and observation of the 
course of nature, tlie constitution of human nund, the springs of human 
action the usages and habits of society These presumptions are generally 
rebuttable Clause (1) of the section appears to point at presumptions 
of facts 

Presumptions of law or, as they are also called, “intendments” of law, 
and by the civilians, prasumptiones seu posit tones juris, are inferences 
or positions established bj law, common or statute, and hav e been shown 
to be indispensable to ever} well regulated system of jurisprudence. 
They differ from presumptions of fact and mixed presumptions in two 
most important respects 1st, that in the latter a discretion, more or less 
extensive, as to drawing the inference is vested m the tribunal, while in 
those now under consideration, the law peremptorily requires a certain 
mferei ’ ' 11 ‘ 1 

basts < 

of law x • 

ever the requisite facts Irre before it 1 Presumptions of law are based, 
like presumptions of fact, on the uniformity of deduction which experience 
proves to be justifiable the) 'differ in being vested by the law with the 
quality of a rule which dtrects that they must be drawn, they are per 
missive like natural presumptions, which may or may not be drawn, 
and presumptions of law again differ in their force, according as they are 
i rebuttable or irrebuttable Aa to the former, the presumption shall 
stand good onh until it is disproved The latter class, or irrebuttable 
presumptions, the law holds conclusive* See ss 79 to 90 and s 105, 
supra, as to presumptions of fact and rebuttable presumptions of law 

Conclusive presumptions are inferences which the law makes so per 
emptonl) that it will not allow them to be overturned by any contrarv 
proof, however strong Fictions of law are closely allied to irrebuttable 
presumptions of law In other words, where the law, for the advance 
ment of justice, assumes as fact, and wilt not allow to be disproved, some 
thing which is false, but not impossible On the whole, modern courts, 
of justice arc slow to recognise presumptions as irrebuttable, and arc 
disposed rather to restrict than to extend their number To preclude 


Clause 3 of the section points at irrebuttable presumptions of Ian 
and the number of such presumptions is very few (see ss 41, 112, 113 
supra, and s S2 of the Indian Fenal Code). 

» IV St, 12th FJa . * SOI l p. 271,27i * Best, 12th Edit., bs. 300. 300. 307. 

* tv >rtort <*7 PIN 273, 275, 274 
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CHAPTER II 

Of the Relevancy of Facts 

5 Evidence maj be giv en in anv suit or proceeding 
of the existence or non existence of every 
lo^grmTof ££ fact in issue and of sucli other facts as aie 
m jssuo ond reie hereinafter declared to be relevant 1 * and 

’iant facts Q f no others 2 

Explanation —This section shall not emble an} 
person to give evidence of a fact which he is disentitled 
to prove b) an} provision of the law for the time beirg 
m force relating to Civil Procedure 

Illustrations 

(a) A 18 tried for the murder of B bj beating him with a club with 
■the intention of causing his death 

At A’s trial the following facts are in issue — 

A’s heating B with the club 

A’s causing B s death bv such beating 

A’e intention to cause B s death 

/* 1 4 1 v " 4 'i h f i 

i il i '< 'l, 

subsequent stage of the proceedings otherwise than in accordance with 
the conditions prescribed b\ the Code of Ci\jl Procedure 

COMMENT 

Section 3 says that one fact is releaant to another when the one is 
connected with the other in any of the wajs referred to in this chapter 
Felevapcy is thus fully explained mss 6 11 These sections enumerate 
specifically the different instances of the connection between cause and 
effect which occur most frequently in judicial proceedings They are 


tinier a IT would in most cases be relevant under other sections” 1 

The object of tins section is to restrict the investigation made by 


.sumption as to the principal matters m dispute are excluded to sa\ e public 


itroduction," » 
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time Tins section excludes everything not cov ered by the purview of 
some other succeeding section The last four words of the section ‘and 
of no others’ preclude a party from proving any facts not in issue or not 
declared relevant by an) of the remaining sections of this chapter To 
establish the relevancy of any fact, it must be shown that it is a fact in 
issue or a fact such as hereinafter declared to be relevant Evidence is 
to be confined strictly to the issue The object of this chapter is to point 
out in what cases collateral facts arc relevant 

1 ‘Fads declared to be relevant’—The rele\ant facts are all 
those facts which are in the eye of the law so connected u ith or related 
to the facts m issue that they render the latter probable or improbable 

2 ‘And of no others’—The section excludes everything which is 
i ot covered by the purview of some other section which follows in the 
Statute 1 Any one who wants to gi\ e evidence on a particular fact must 
«how that it is admissible under some one or other of the following 
'ections The words and of no others impose a duty on the Court to 
exclude evidence of irrelevant facts irrespective of objection b) the 
] arties" 

Admissibility of evidence—The Court is to decide the question of 
admissibility of evidence {s J36 supra) It should be decided as it arises 
ind should not be reserved until judgment in the case is given The 
moment a witness commences giving evidence which is inadmissible, he 
1 ’ " lo «o 

> vant 

If 

the 

Ni 

the 


it is not open to the appellate Court to reject the documents as not having 
been properly proved 4 

Explanation —This explanation prohibits a party from claiming any 
relief upon ficts or documents not stated or Referred to by him m his 
j leadings Illustration (6) elucidates the meaning of the explanation 

6 Pacts which, though not mj issue, are so con- 
Uelcrancy of UCCted With U fact 111 13SUC US to form part 

jiaitVf •a’rn'o of the same transaction, are relevant, 
transaction w lietlier tl ey occurred at the same time 
and place or at different times and places. 


in ( unt,l (1<V1)24 M*d 4“’' 

• CM Covvnif Goij-x* V D ntor 


Dkmdrv CodboU (lg«C) II Bon. 3*y 
llior Ah r Bhyta La! Jla (ISSOlGCnl* 
XX. { 
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CHAPTER II. 

Of the Relevancy of Facts 

5 Evidence may be given in an) suit or proceeding 
of the existence or non existence of every 
T)e^Ive™of ££ fact in issue and of such other facts as aie 
m issue and reie hereinafter declared to be relevant 1 , and 

"rant facts r , \ n 

oi no others- 

Explanation —This section shall not enable an} 
person to give evidence of a fact which he is disentitled 
to prove by any provision of the law for the time beirg 
m force relating to Civ il Procedure 

Illustrations 

(a) A is tried for the murder of B by beating bim with a club with 
•the intention of causing his death 

At A’s trial the following facts are in issue — 

A’s beating B with the club , 

A’s causing B s death by such beating, 

A’s intention to cause B s death 

(5) A suitor does not bring with him and hav e in readiness for pro 

i i ' **1 £ *L-- X 1 l_t.V1._l mv 


C OHMEHT, 

Section 3 says that one fact is releaant to another when the one is 

< onnected w lth the other in any of the way 3 referred to in this chaptei 

Relevancy is thus fully explained in ss G 11 ' These sections enumerate 

ipccifically the different instances of the connection between cause and 
effect which occur most frequently m judicial proceedings They are 
-designedly worded \ cry J - ~ 3 ' — * 

Thus a motive for a fact 

< onduct influenced by 

under a 11 would in most cases be relevant under other sections” 1 

The object of this section is to restrict the investigation made by 
Courts within the bounds prescribed by general convenience 


sumption as to the principal matters in dispute, are excluded tosa\ e public 
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time Tins section excludes everything not cov ered by the purview of 
ome other succeeding section The last four words of the section an 1 
of no others preclude a party from proving any facts not in issue or not 
declared relevant by an) of the remaining sections of this chapter To 
establish the relevancy of any fact it must be shown that it is a fact in 
issue or a fact such as hereinafter declared to be relevant Evidence 
to be confined strictly to the issue The object of this chapter is to point 
out in what cases collateral facts are relevant 


1 Facts declared to be relevant’ —The relevant facts are all 
those facts which are in the eye of the law so connected with or related 
to the facts m issue that they render the latter probable or improbable 

2 ‘And of no others —The section excludes everything which is 
i ot covered by the purview of some other section which follows in the 
Statute 1 An) one who wants to gi\ e evidence on a particular fact m ist 
show that it is admissible under some one or other of the following 

ectious The words and of no others impose a duty on the Court to 
exclude evidence of irrelevant facts irrespective of objection by the 
1 arties 

Admissibility of evidence —The Court is to decide the question of 
admissibility of evidence (s J36 supra) It should be decided as it arises 
nd should not be reserved until judgment in the case is given The 
moment a witness commences giving evidence which is inadmissible he 

a question must do «o 
At hen an irrelevant 
• le at that time If 


1 party filing a dociuhqnt cannot urge its inadmissibility when tl e 


it is not open to the appellate Court to rejeetthe documents as not Lav mg 
been properl) prov ed k ' 

Explanation —This explanation prohibits a party from claiming an) 
relief upon facts or documents not stated or deferred to by him m his 
j leadings Illustration (6) elucidates the meaning of the explanation 
6 Piets which, though not mj is«ue, ire so con- 
p icvanej- of nccted with a. fact in issue as to form part 
\*ttVfof the same transaction, are relevant, 
transnet on w liether they occurred i at the same time 
nd place or it different tunes and places 

Dhondcr Codlotr (1S«C) II Hod. SV 
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Illustrations 

(t j \ is accused of the murder of B bj beating him 11 hatei er t» as 
said or done b) A or B or the by standers at the beating or so shortlv 
before or after it as to form part of the transaction is a relevant fact 

(b) A is accused of waging war against the Queen by taking part in 

1 - * — — -"1> 1» o lngtvn^ o l Invmg 1TA 

cen 

present -u au ui mtm 

(c) A sues B for a libel contained in a letter forming part of a corre 
spondence Letters between the parties relating to the subject out of 
which the libel arose and forming part of the correspondence in which it 
is contained arc relevant facts though they do not contain the libel it«i,lf 

(d) The question is whether certain goods ordered from B were 
delivered to A The goods were delivered to several intermediate persons 
successivelj Each delivery is a relevant fact 

COMMENT 


the subject of enquiry manifestly evidence of them ought not to be ex 
eluded The question is whether they do form part or are too remote to 
be considered reallj part of the transaction before the Court A transac 
tion is a group of facts 
single legal name as a crim 
ltiquir) which may be in is 

transaction as the facts in issue is deemed to be relevant to the facts in 
issue although it maj not be actually m issue and although if it were 
not part of the same transaction it might be excluded as hearsaj 1 
Illustration ( l ) indicates that acts done at different places and time* 
mav form paTt of the same transaction Thus a transaction consists 
both of the physical acts and the words accompanjing 6uch phjsical 
cts whether spoken bj the person doing such acts the person to whoi i 
they w ere done or any other person or persons Such words are ad 


CASES 

Facts forming part of the same transaction —Statements of bv 

ade while the 
form part cf 
ne felon) bv 
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pnning him guilty of another unconnected felony, yet, where several 
felonies are connected together and form part of one transaction, the one 
is e\ idence to show the character of the other 1 The felling of trees, lasting 
oser a month, with the theft of which the accused was charged, was held 
■to forfn one transaction* Where A was tried for the murder of B bj 
shooting him, the facts that the person, then m the room with B, saw 
a man with a gun m his hand pass a window opening into the room where 
J? was shot, and thereupon exclaimed “there’s butcher” (a name by which 
t was known), were held to be relevant 3 . 


of the offence It was held that the evidence wa3 admissible under ss 6 
and 8, ill (j)‘. 

Facts not so connected as to form part of the same transaction.-^ 
. ’ ’ - 1 f ~ ' t J evidence 

diness for 
was held 
ed illegal 
(76, 1877 


gratifications from C d. Co in 1S77 and IS78 was not admissible against 
him under ss 5 to 13 s Evidence of witnesses who deposed that the de 
ceased had made certain statements to them either nine months or c\cn 
ten days prior to his murder were held inadmissible under this section or 


7 Facts which are the occasion, cause or effect, 
Facts which immediate or otherwise, of reletant facts, 
eluMor e'^ct'oV or ^ acts m ls suc. or which constitute the 
facts»nissue state of things under which the} happened, 
or which afforded an opportunity for their occurrence 
or transaction, ere releaant 


> The Airtj V ElUr, (IS2C) CB tC 

1« 

» The Queen v Vleplim/ (ISOS) L. K 

i c.c,n ns 

* Foirlr* Stej hen'* Di?e«' 

* Jn rt Sural Dhobm, (ItM) 10 C*J 
9*2 

* Han Chtulttman Dilthtl t Metro 
lahhnan, (IS'SO) 11 Roto 

* Emprttt v M J I uoj-oory Moode 

E. a 


1 tar (l«sl)6 Cal G55 

* Autor Sirgh r The Crurn -I 

hah 4ol Jovola Si\ai r Crown, (1911) 
P R No 34 of 1914 (Cr) statement 
of • person, not examined as a witness, 
alleging aW action be the ecct.«rj, a ref r 
bef re ■> not part of tbe ret gtrU » of the 
subsequent aUluetion for which they 
were on trial khijtntd!ut 'Jutr v 
r« peror. (1025) S3 Cal 3*2 
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Illustrations 

A 19 accused of the murder of B bj beating him g wtU 

aud or done bj A or D or the bj Wanders ot tile boating or » « 
Wore or after it as to form r art of the transaction, » » £>««** ” rt „ 
(6) A is accused ot nagingmr against tbo Queen by ft" 1 *!”,, 
v * , _ * a locfm\pI troops are aUaCKeu 

{acta is relevant & 
may not have been 


present at au oi im.ni . , ,. nrre , 

(c) A sues B for a libel contained in a letter forming part ot ^ 
spondencc Letters between the parties relating to the subject o 
which the libel arose and forming part of the correspondence y 


IVO'CM tne uoet <hv sc «uu roiwtug V* ****- - ... . ^ 

is contained arc relevant facts though the) do not contain the ^ 

Id) The question is whether certain goods ordered from 
delivered to A The goods were delivered to sev eral intermediate p«- 
successn el) Each deliver) is a relevant fact 

COM MEM , 

This section admits those facts the admissibility of which comes it * 
the technical expression res gestre (i e the things done {including ' , 

spoken) in the eourse of a transaction) hut such facts must form pa ^ 
the same transaction If facts form part of the transaction wni 
the subject of enquiry mamfestlv evidenrr of them ought not to 
eluded The question is whether they do form part or are too Wtn° 
be considered really part of the transaction before the Court At * a ** ^ 

tion is a group of facts so connected together as to be referred to ,j 
single legal name as a crime a contract a wrong or any other snbje^ 
inquiry which mav be in issue Every fact which is part of the s» 

« ^ , i , , i va nt to the fact* » 

, ' although if rt *g> 

i ■ excluded as hearty 

Illustration (b) indicates that acts done at different places and tun 
maj form pan of the same transaction Thus a transaction con»“J 
both of the phjsical acts and the words accompanying such P“J? lc 
eta whether spoken by the person doing such acts, the person to rrno 
they W ere done or any other person or persons Such words are ao 
imssible in evidence as parts of a transaction (vufc ill (a)) - . r 

A transaction in its ordinary sense is some business or dealing wmc 


mstantial evidence 


Facts forming part of the same transaction —Statements o f b' 
Aandtxs witnessing a transaction are relevant if they are made while 
transaction is m progress or so shortly before or after it as to form part ^ 
the same transaction 3 A person cannot be convicted of one felon) 
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prating him guilty of another unconnected felony, yet, where several 
felonies are connected together and form part of one transaction, the one 
is evidence to show the character of the other 1 The felling of trees, lasting 
over a month, with the theft of which the accused was charged, was held 
to form one transaction 1 Where A was tried for the murder of B by 
shooting him, the facts that the person then m the room with B, saw 
a man with a gun m his hand pass a window opening into the rdoin where 
B was shot, and thereupon exclaimed “there’s butcher” (a name bj which 
V was known), were held to be relevant 3 . 


of the offence It was held that the evidence was admissible under ss G 
and 8, ill (j) 4 


Fads not so connected as to form part of the same transaction.— 
’ ' r ' evidence 

diness for 
was held 
ed illegal 
576, 1877 


ceased had made certain statements to them cither nine months or e\en 
ten days prior to his murder were held inadmissible under this section or 
s 8 T 


7 Facts which are the occasion, cause or effect. 
Facts which immediate or otherwise, of reletant facts, 
or in issue, or which constitute the 

fact* in issue state of things under which the} happened, 
or which afforded an opportunity for their occurrence 
or transaction,“are relevant. 
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Illustrations 

(a) A is accused of th“ " '-mu ' 
said or done bj A or B or 
before or after it as to forn 

■marnlrlf™™T ed ° f V 8 !” 8 " ar “E»'nst the Queen by taking part in 
j 1 E 7 ion in which property isdcstroyed troops arc attacked 
n l , IO i, en "I*" , The occurrence of there facta .a relevant a< 
present at all of them E ' n ' ta ,raMacl, °" th » n Bh A may not bate been 

spondence^ * f>ttM^w* c °? tft!ncd m a bitter forming part of a corre 
which the hhet arnw parties relating to the subject out of 

is contained are reUxa** .* ormi °8 part of the correspondence in which it 
(i) The o„C 'f '“a 'c h ™ 8 ’‘ d ° "<* contain the libel it- If 
deliieredto A 1 Thi ^ I " hc,h 5 r , “rtam goods ordered from B wen 
successively Each dltat^is" Jim fa°**"“ tcrmEd,!,,c r m0M 

the technical'expression ^ *? Ct , 8the admissibility of which comes tinder 
spoken) t^Tof nSJtonl'b * 1 "T, d0De (' M, " dmg T*} 
the same transaction If S H * but 8Uch facta must fonu pa ? ° f 
the subject of enquiry mamU forn ] part of thc transaction which >* 
eluded The ones?,on , s of thcm ou S^t not to be ex 
be considered really part nf »v, tb ? r tbej * orra P art or aro too rcmote t(> 
tion is a group of facts * transact,oa before the Court A transac 
single legal name asacnm 

inqmrj which may be in is 
transaction as the facts in j 

iisue although it ma\ not ,. eme d to be relevant to the facts in 

not part of ? he S “utSf"?I 1 " «» ond although ,f it were 
Illustratiou (l) indicates thii . "“SW b » excluded as heatsav' 
maj form part of the saino f aCts ( * one at different places and times 
both of the physical acts ^us a transaction consists 

cts whether spoken by the now 1 , wor “ 3 accompanying such physical 
they v, ere done or am 0 ^ Mn dom 8 EU ch acts the person to whom 


•*•1 “ui ana illustrate this section 
CASES 


antial evidence 


Facts forming part of A S E S 
‘•tinders witnessmg a transit,,? Same transaction —Statements of bi 
transaction is m progress or so h ^ eevan t if they are made while tl c- 
the same transaction 3 a nr.w! & ° rt y befoie or after it as to form part cl 
on cannot be convicted of one felony b* 
(1900) 


llw"%,' kE - 


* f* jju Lall ■ 


■ ■■ Cal l”i p B 

Fatuh Z*U (13jo) ,* C i ain VaA/ov ThtE p ror (1905) 
‘ *U. H N 260 
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] roving him guilt} of another unconnected felony }et where several 
felonies are connected together and form part of one transaction the one 
is evidence to show the character of the other 1 The felling of trees lasting 
c ver a month w ith the theft of which the accused was charged was held 
to form one transaction 2 Where A was tried for the murder of B by 
shooting him the facts that the person then m the room with B saw 
a man with a gun m his hand pass a window opening into the rdom where 
B was shot and thereupon exclaimed there s butcher (a name bj which 
l was known) were held to be relevant 3 


< f the offence It was held that the evidence was admissible under ss G 
and 8 ill (j)* 

Fads not so coinecfed as to form part of the same transaction — 
Where a person was charged with forging a particular document evidence 
that a number of documents npparenti) forged or held in readiness for 
the purpose of forgery were found in the accused s possess on was held 
inadmissible® The accused was charged with having received illegal 
gratifications from C i, Co on three occasions in I87C In 1876 1877 


ceased had made certain statements to them either nine months or even 
ten days prior to his murder were held inadmissible under this section or 
a 8 T 


7 Tacts which are the occasion cause or effect 
Facts wh ch immediate or otherwise of relevant facts 
"auwrartMtio* or f ac * s in issue or which constitute the 
liftsmissue state of things under which they happened 
or which afforded an opportunity for their occurrence 
or trmsiction are relevant 


» The Ain? v EU , (lS’G) CP SC 
14.1 

s The Queen v Shepherd (18GS) L P 

icc.rn 4 ! 

* fawle* ‘'toi 1 1 n « D pr*t 

* In re Snrat Dhcbn i (ISS4) 10 Cal 
Hi 

» Hart Cht»toma\) D l th t t Mora 
Uhhman (ISSfl) 11 Pom $a 

* itnpntt v M J 1 ytj-oory Voode 


l ar (ISil) G Cal <X>o 
* iutar S nyh v The Own (la'll 4 
Lah. 451 Joteala Sahat v Crvirn (1914) 
r r \o 34 of 1914 (Cr) Statement 
of a pers. n not examined as a witness 
ollrpnp abduction bT the ictnatl a reJr 
bef re i* not part of the rtf get ae of tbo 
•abeequent aldact on f r »L h they 
on trial kh j r*d{ a nir t 
Emperor (I*v 5) 53 Cil 3 ■* 
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Illustrations 

{a) The question is, whether A robbed B 
The facts that, shortly before the robber}, B went to a fair with 
money m his possession and that he showed it or mentioned the fact that 
he had it, to third persons are relevant 

(ft) The question is, whether A murdered B 
"Marks on the ground produced by a struggle at or near the place 
where the murder was committed are rele\ ant facts 
(c) The question is whether A poisoned B 
The state of B s health before the symptoms ascribed to poison and 
habits of B known to A which afforded an opportunity for the adminis 
tration of poison, are relevant facts 

COMMENT 

Facts forming part of the same transaction arc admissible under the 
preceding section This section admits a verj large .class of facts con 
nected with facts in issue or relevant facts though not forming part of 
the transaction Evidence relating to collateral facts is admissible when 
buch facts will if established establish reasonable presumption as to the 
matter in dispute and when such evidence is reasonably conclusive 
The section provides for the admission of se\ cral classes of facts which are 
connected with the transaction under inquiry in particular modes, viz , 


tiou is made out must cither he proved, or he so probable under the cir 
cumstances of the case that it may be presumed without proof 1 

A fact in issue cannot be proved by showing that facts similar to it, 
but not part of the same transaction have occurred at other times Thus, 
when the question is whether a person has committed a crime the fact 
that he had committed before a similar crime is irrcle\ant 

Illustration (a) is an instance of facts relevant as giving occasion or 
opportunity (6) of facts constituting an effect, (c) of facts constituting 
the state of things under which an alleged fact happened* 

Motive prepa- 8 Any fact is relevant which shows or 
”ou" o" eXT constitutes a motive or preparation for any 
ijuentconduct fact m issue or relevant fact 

The conduct of any party 1 , or of any agent to any 
party, to any suit or proceeding, in reference to such suit 

1 Stephen • Introduction J Conn ngham 
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or proceeding, or in reference to any fact m issue therein 
•or relevant thereto, and the conduct of an} person an 
offence against whom is the subject of any proceeding, 
is relevant, if such conduct influences or is influenced 
by any fact in issue or relevant fact, and whether it was 
previous or subsequent thereto. 

Explanation 1 2 —The word “conduct” m this section 
doe& not include statements, unless those statements 
accompany and explain acts other than statements, 
but this explanation is not to affect the relevancy of 
statements under any other section of this Act 

Explanation —When the conduct of any person 
is relevant, any statement made to him or m his presence 
and hearing, which affects such conduct, is relevant 

Illuitralio>is 

(а) A is tried for the murder of B 

The facta that A murdered C that B knew tbit A had murdered C, 
«nd that B had tried to e\tort monej from A by threatening to make his 
J now ledge public, are reler an f 

(б) V gues B upon a bond for the payment of money B denies 
■the making of the bond 

The fact that at the time when the bond was alleged to be made, 
B required money for a particular purpose is rele\ ant 
(e) A is tried for the murder of B by poison 
The fact that before the death of B A procured poison similar to 
that which was administered to B is rele\ant 

(d) The question is whether a certain document is the will of A 


rclciant 

(r) A is accused of n crime 

The facts that cither before or at the time of or after the alleged 
■crime \ provided eiidence which would tend to pi\c to the facts of the 
< isc an appearance farourablc to himself or that Le destroyed or con 
<ealed evidence or presented the presence or procured the absence of 
jiersons who might ha\e been witnesses, or suborned persons to gi\e false 
s \ i lence respecting it, are relevant 

(f) The question is whether A robbed B 

Ibc facts that, after B was robbed C said in Vs presence—■* the 
lice are coming to look for the man who robbed B,‘ and tha 4 ltnmedi- 
tch afterwards \ranawa\ are relevant 
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lUustrattons. 

(а) The question js, whether A robbed B 

The facts that, shortly before the robber), B went to a fair with 
money in his possession, and that he show cd it or mentioned the fact that 
be had it, to third persons, arc relevant. 

(б) The question is, whether A murdered B 

Harks on the ground, produced by a strueglc at or near the place 
where the murder Was committed, are relevant facts 
(c) The question is, whether A poisoned B 

. to poison and 

faabl • or the adminn 

train 


C 0 M M e n't . 

„ for “ lng ^ of t5l<! same transaction arc admissible under the 
pccedmB ssttwn tins sect,on admits » aery large.class of facts ««, 
thftanliSin F l °| K8Ue °J reln ’ ant facts, though not forming part of 
Sol S S? collateral facts is admissible * ken 

matter m d ' '(«‘“M"fi c <l, establish reasonable presumption as to the 
Si “ 1!pUt ; » h '» 'ueh evnlcDco is reasonably conclusive 
StnSri ” th ' 0< «al classes of facts which ate 

IwZLi ”"<*« inquiry in particular modes,™- 

Sin* o«oM iir r:°; or Mu,e <•* • f»«, & ..W .t* ca«i, w« 

things tinder which it h? otc “ e,1 “ ■ and W) as constituting the state of 
unof the Smco. . „V ' Vlle ” an inference is to be founded 

tion is made out mn«t 6l ! C t'l° anectlon ’ every step by which the connec 
curnstances of the case'thrt' b ' I,rc ; Ri ’ or be 80 probable under the clt- 
ur stances tie case that „ may be presumed without proof 1 , 

hut ifot f p«i ot tbiSttatiSr i h by B f ,owin E that f“‘a omitUr to^t. 
when the question is uhetlW . b*'e occurred at other times Pm, 
that he had committed hSr, P ™; W1 •"“.eemmitted a crime, the fact 
before a similar crime is irrelevant 

* ’ ■ ' , ong occasion or 

■ cts constituting 


__ frustration (a) „ „„ insta „„ 


if u Live, Jirrpi. Q * , . 

ration and ore. * An 7 feet is relevant which shows or 

SSSaS* ® moilye 01 Preparation jor any 

. t c In issue or relevant fact. 

party' to amf an ^ P art y l * or of any agent to a»> 
V y, y suit or proceeding, in reference to such suit 


1 Stephen's Introductior 


1 Cunning}) at 
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or proceeding, or in reference to any fact in issue therein 
•or relevant thereto, and the conduct of any person an 
•offence against whom is the subject of any proceeding, 
is relevant, if such conduct influences or is influenced 
by any fact in issue or relevant fact, and whether it was 
previous or subsequent thereto. 

Explanation l 2 .—The word ‘‘conduct” in this section 
does not include statements, unless those statements 
accompany and explain acts other than statements; 
hut this explanation is not to affect the relevancy of 
statements under any other section of this Act. 

Explanation 2 a .—When the conduct of any person 
as relevant, any statement made to him or in his presence 
and hearing, which affects such conduct, is relevant. 

Jlluitralions 

(а) A is tried for the murder of B 

The facta that A murdered C, that B knew that A had murdered C, 
•and that B had tried to extort money from A by threatening to make his 
1 now ledge public, ore relev an* 

(б) A sues B upon o bond for the payment of money B denies 
•the making ol the bond 

The fact that, at the time when the bond was alleged to be made, 
B required money for a particular purpose, is relevant 

(c) A is tried for the murder of B by poison 

The fact that, before the death of B, A procured poison similar to 
that which was administered to B, is relevant 

(d) The question is whether a certain document is the will of A. 


relevant 

(c) A is accused of a crime 

The facts that, cither before or at the time of, or after the alleged 
■crime, A pttyridcd evidence winch would tend to give to the facts of the 
«n«se an appearance favourable to himself, or that he destroyed or con 
sealed evidence, or prevented the presence or procured the absence of 
]*»r«ons who might have been witnesse*, or suborned persons to give false 
evidence respecting it, ore relevant. 

(/) The question i«, whether A robbed B. 

Ihe fvets that, after B was robbed, C said in A’s pre«*nec—"the 
police are coming to look for the man who robbed B," and that immedi- 
- telv afterward* A ran awav, are relevart 
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Illustrations 

(a) The question is whether A robbed B 

The facts that, shortly before the robber}, B went to a fair with 
money in his possession and that he show ed it or mentioned the fait that 
he had it to third persons are relevant 

(b) The question is, whether A murdered B 

Barks on the ground produced hy a struggle at or near the jtare 
where the murder was committed are relevant facts 

(c) The question is whether A poisoned B 

The state of B 8 health before the symptoms ascribed to 5 w«on an 1 
uabits of B known to A which afforded an opportunity for the admim* 
tration of poison are relevant facts 


COMME I»*T . 

Facts forming part of the same transaction arc admissible under the 
^ Scct,on admits a ' CI > large .class of facts con 
* fact8 _ m , 1S8ue 01 relevant facts though not forming part of 
luch S!' SS? relating to collateral facts is admissible when 

mat tor m ,i,o established establish reasonable presumption as to 
Thesectmn''T hen 5Uch c'^ence is reasonably conclusive 
connSdtSfVi? « f ° r the admi,310a of several classes of facts which are 
connected with the transaction under inquiry in particular modes vu ? 

f 

d 

step by which the connec 

—«** - * may bc pies ™M" r thc “ 

tat Mt C “ not kl! 1*°™' showing that facts similar to it 

thot he tad conumtted SlS c ia ~!elta 

opportunity t,0 /M^f /J? in8tanCe of facts relevant as giving occasion or 

ration an f ^ ® ^- n Y fact is relevant w hich shows Of 

££t££r w S ^ tes a motive or preparation for 
t in issue or relevant fact 

part) , h to taiy'surt ll t ! ' y pa f3 l . ° l «»3’ fl g ent *? “5 
i l 3 suit or proceeding, in reference to such suit 


Su-phen 0 Introduction 


* Cunningham 
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conduct of a person ‘ The ordinary feelings, passions and propensities 
under which parties act are facts known by observation and experience , 
and they arc ®o uniform in their operation that a conclusion may be safelv 
drawn that, if a party acts in a particular manner, he does «o under the 
influence of a particular motive’ 4 Previous threats previous altercations 
or previous litigations between parties axe admitted to show motive 

If there is motive m doing an act, then the adequacy of that motive 
is not in all cases necessary Heinous offences hav e been committed 
from verv flight notive Evidence of motive is material in criminal 
cases Illustrations (a) and (b) refer to motive The motives of parties 
can onlj be ascertained by inference drawn from fac‘s Where A was 
tned for the murder of B the fact that, at the instigation of A, B murdered 
V long before B a murder and that -V, at about that time, used expressions 
< f malice against C were held to be relevant as furnishing motive, on the 
part of who murdered B 1 

Preparation —Preparations on the part of the accused to accomplish 
the crime charged, or to pre\ent its discoverv, or to aid his escape, or to 
avert suspicion from himself arc relevant on the question of his guilt 
Where the question is whether A has committed an offence, the fact of 
his having procured the instruments which are n«ed in its commission, 
is relevant Illustrations (c) fnd (d) refer to preparation 

But no inference of guilt will arise where the preparations may have 
1 cen innocent or for the execution of something different, tho igh illegal, 

« r where the crime for the execution of which the preparations were made 
may ha\e been subsequently frustrated or voluntarily abandoned A is 
indicted for murdering B b) poi«omng bun It appears that shortly before 

V purcha s ed a quantity of poi«on This raises an inference of guilt 
But it appears that V had purchased the poi«on to kill vermin This 
overthrows the inference of guilt A prepares poi«on with which he 

ntends to kill B Before he uses it he repents of his crime and abandon? 
the idea of killing B This overthrows the inference an«ing from tie 
purchase of poi«on 

1. ‘Conduct of an) part)’ —The conduct of anv partv or his agent 
in ref ere me to a suit < r proceeding will be ‘canned under this section 

V fact can be proved hi ..onliKt ot a partv and bv «-rrotindmgcircurn 

■‘dance* • 

In tic ca*t if documents the Courts verv often ir‘crp*ct them bv 
cv ulcnci of the mode ir w Inch j ropert) dealt with bv t* cm has been held 
•nd enjoved '•'aglcn I C in a ca*c said 4 Tell ne what vou have 
done under such a dm] and 1 will tell von wh3t that deed means 1 

The word partv mclsdiv the plaintiff and defendant in a civil suit 
os well as the accused m a criminal pro*ccution 

2. explanation I —The conduct of a partv ia*cre««t“I in aw j *o 
<ceding a* the ti e when tl c facts occurred o-‘ of which tie j n<c-eedmg 

>f % tWt r *, Cu *■ ?Jo. 310. |!n:i \V«r 5^.3, 3f 4 - r4 

> / ft v UfVTf (1st. )U k l 221 (1M ) _ H 1 _ t *nr 

’ Tit t «>j (ci ret v l>r*nnerj. 


THE ivfl or ewoiacl 


[chip y. 


arises is extrenielj relevant According to this explanation the word 


conduct 

This explanation points to a ca*e m which a person whose conduct 
is m dispute mixes np together actions and statements, and in sucli 
a case those actions and statements may be proved as a whole For 

wounded condition, 
circumstances under 
ured person says and 

what he does ma) he taken together and proved as a whole The sign*, 
made hj such a person m response to questions put to him ina} be gi\en m 
evidence under 8 32 1 


This section so far as it admits a statement as included m the word 
'conduct*, must be read m connection with ss 25 and 2G, and cannot 
admit a statement as e\ idence which would he shut out by those sections 4 . 
The conduct made rclev ant under this section is conduct which is dircctl) 
and immediately influenced by a fact in issue or relevant fact, and it does 
not include actions resulting from some intermediate cause, such as 


conduct, inasmuch os taken alone, and without referring to question^ 
leading to them, there was nothing to connect them with the cause of 
death and so to make them rclevaht* 

( Acts of parties cannot be allowed to affect the construction of written 
instruments if that construction be jn itself ambiguous®, otherwise, tin 
conduct of the party is very important m the construction of document* 
In criminal cases all the circumstances of the case m every part of the 
conduct of the accused may be taken into consideration for the purpose of 
show mg the prescribe of crime by negatn ing the operation of every natural 
ngcnc). 

Illustration (tf) refers to previous conduct; ill (e), to previous and 
subsequent conduct of the accused Illustrations (j) and (A) make 
statements of a person against whom an offence has been committed, 
relev ant Illustration (j ) 13 an example of the admissibility of a complaint 
in a case of rape as evidence of conduct 

1 Q "n Lmprtti v Abdullah, (18Sj| 7 * Q eea Eit vrets v Xaaa (1880) 14 

All 3t» 31» 39(1 39", F b Boro , 2G0, r n 

* A ii bra nionya'i v Paramattcaran, * Oaten k in pros v Abdullah (18351 

(IBS’) 11 Mad 11C 7 AH 385 r b 

* OlH'n kmprrte v \ ana (ISS9) 11 ® In re Punnapandat Jttwundat 

1V>to r h (1812)7 Bom 109 
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3. Explanation 2.—Statements made in the presence of a party are 
admissible as the groundwork of his conduct Thus, if a man accused of 
a crime is silent, or flies, or is guilty of false or e\ asive answers, his conduct, 
coupled with the statements, is in the nature of an admission, and therefore 
evidence against himself It is a general rule that statements made m 
the presence of the accused, and which he might have contradicted, if 
untrue, are evidence against him 1 See illustrations (/) and (y) The 
maxim qm tacet consentire videtur (silence gives consent) must be taken, 
with considerable qualification For silence to carry incriminating force 
there must be circumstances which afford on opportunity to speak 
Silence is not evidence of an admission unless there are circumstances 
which render it more reasonably probable that a man would answer the 
charge made against him than that he would not* Before the words of 
a third person are let in, it must be shown that the conduct which the} 
allege to affect is relevant* 


CASES. 

The accused conspired together, murdered a person, and implicated 
their enemies in the offence The persons so implicated absconded, but 
the truth came to light and the accused were tried for murder At the 
trial evidence was led to show that in two previous trials for murders 
enemies of the accused were falsely involved in the offence when some of 
the accused had in reality committed the offence It was held that such 
evidence was not admissible inasmuch as though the fact of enmity might 
be prov ed yet the real truth about the previous murders could not be said 
to constitute a motive or preparation for any fact in issue in the present 
proceedings* In a trial for kidnapping, robbery and murder, the sub 
sequent conduct of the accused, in making evidence for himself to prove 
nl ill, his projected flight by sea, and his endeavour to conceal his identity, 
were admitted in evidence as conduct indicating a consciousness of 
impending danger and guilt* Evidence of the possession by the accused 
of a large number of coins not m common circulation and his attempt to 
dispose of them were held to be admissible, on his trial for having fraudu- 


are relevant to prove motive under this section 1 . 

Illustrations (j) and (k).~Under these illustrations the terms of the 
complaint are admissible aboriginal evidence*. 


» Jit] v Mallory (18S4) 15 Cox 450. 

* IVr llowvn, L. J . to II Hdtnan* t 
II aipole, [1^91] 2 Q IV XH 

* Qrttn Emprtf v AWnttiA. (lfctf) 
7 All 3*3, r 0 . Emperor r I Jim Oobar, 

(mu) si iv,m l. it ::i 

* fximw v (1920) 2! 

ltim U R 1271 


* Qrtrn Emprtet t Sam i, (l«om 13 
M*d <26. 

* Qntm Emprrtl r A a ir MakomrJ. 
(1SS3) 8 Horn. 223. 

* A * JatrpX t JTmj Emperor, 

(1920 3IUA.il 

* Qtrtn r MarJomalJ (1S72) 10 IV 
It. App. 2 . 
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9 Facts necessary, to explain or introduce a fact 
F#ft« ncces in issue or relevant fact, or which support 
or^mtro”»c'e or rc kiit an inference suggested by a fact 
relevant iicts in issue or relevant fact, or which establish 
the identity of any thing or person whose identity is 
relevant, or fix the time or place at which any fact in 
issue or relevant fact happened, or which show the relation 
of parties by whom any such fact was transacted, are 
relevant m so far as they are necessary for that purpose. 

Illustrations 

(a) The question is, whether a giv en document is the v ill of A 

The state of A’a property and of his family at the date of the 

alleged w ill may be relevant facts 

(b) A sues B foT a libel imputing disgraceful conduct to A, B 
affirms that the matter alleged to be libellous is true 

The position and relations of the parties at the time when the libel 
was published mi) be relevant facts as introductory to the facts in issue 

The particulars of a dispute between A and B about a matter un 
conntcted with the alleged libel are irrelevant, though the fact that there 
wen dispute may he relevant if it affected the relations between A and B 

(c) A is accused of a crime 

Ihe fact that, soon after the commission of the crime, A absconded 
fiom his house, is relevant under section 8, as conduct subsequent to and 
affeett d b) facts in i«sue 

The fact that at the time when he left home he had sudden and 
urgent business at the place to which be went, is relevant, as tending to 
explain the fact that he left home suddenly 
’ The details of the business on which he left are not relev ant, except 
in so far as the) are nccts<<ary to show that the business was sudden and 
urgent 

(tl) A sues B for inducing C to break a contract of service made 
b) him with A C, on leaving A’a service, says to A—“I am leaving )ou 
l>ecftuse B has made me a better offer ” This statement is a relevant fact 
.is explanator) of C s conduct, which is relevant as a fact in issue 

(e) A, accused of theft, is seen to give the stolen propert) to B, 
who is sten to give it to A’s wife B says as he delivers it-—“A says )OU 
are to hide this ” B’s statement is relevant as explanatory o{ a fact 
which is part of the transaction 

(/) A vs tried for a not and is proved to have inarched at the head 
<>f a n i°h The cries of the mob are relevant a3 explanatory of the nature 
of the transaction 

• ^ comment. 

Section 7 dealt with the admissibility of facts which arc the occasion, 
~ vau«e, ur effect of ftets jh issne. Section 8 similari) mode admissible facts 

\ 
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showing motive or preparation for any fact in issue or rclc\ ant fact 
This section makes admissible facts which are necessary to explain 
or introduce relevints facts such as place name date identity of parties 
circumstances anl relations of the parties Thus evidence of other 
offences committed bj the accused is admitted in order to establish 1 is 
identitl or to corroborate the testimony of a witness in a material parti 
cular Section 11 is like the present section 

Illustrations («) and (6) arc examples of introductory fact 
Illustrations (d) and (e) indicate that explanatory statements a e 
admitted under this section irrespective of the fact whether the pers » 
agatns whom it is made heard it or was present when it was made Under 
this section it is not necessarj that the person against whom the state nenr 
is made should be present when it is made The English law reouires the 
presence of the {ers>on against whom the statement is made This section 
has introduced a <lan<\rous inno\a*ion 


CASE o 

Judgment in a previous suit explaining the relationship of partie«~ 
^ ‘ ' nih 

• all} 

jrat 

lered in evidence in which 
w as held that the judgment 

Re'evant fact —The Chief Commissioner of Police Nyasaland cabled 
to the Comm ssioner of Police in Bombay informing him that fo ir blink 
drafts *- 
-appreh 
in Bom 
under 

which negotiation was attempted and of the Bomba} police* In a case 
-of conspirac} to commit dacoity facts showing close and intimate 
association of the accused with the approver are admissible under tins 
■section* 

10 W here there is reasonable ground to behexe 
Th ngs said or that tw o or more persons have conspired 
atorm^eferea'ce to Setiier to commit an offence or an action 
to common de able wrong, an}thing said, done or written 
■ sgn b) an} one of such persons m reference to 

their common intention, after the time when such m 
tention was first entertained bj any one of them, is a 

1 R&lhan Sij>q\ v At tarji D chhtl Bom L. P 13 3 
<1S3 ) IS All t>& * E npercr r tTaAkf*<W » (Vo I) 

« tmptror r, ibdul O an , (IP**) 5 {19 9)2- Bom L. It. 3*i Host •> J 
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relevant fact as against each of the persons believed to 
be so conspiring, as well for the purpose of proving the 
existence of the conspiracy as for the purpose of showing 
that any such person was a party to it. 

Illustrations 

Reasonable ground exists lor believing that A has joined in a con 
spirarcy to wage war against the Queen 

The facta that B procured arms m Europe for the purpose of the con* 
spiract, C collected money m Calcutta for a like object, D persuaded 
persons to join the conspiracy in Bombay, E published writings ad\ orating 
the object m view at Agra and p transmitted from Delhi to G at Cabul 
the money which C had collected at Calcutta and the contents of a letter 


may have taken place before he joined the conspiracy or after he left it 
COMMENT. 

This section refers to things said or done b) conspirators in reference 
to the common design 

Principle —The principle on which tho acts and declarations of other 
conspirators, and acts done at different tunes, are admitted, in evidence 
against the persons prosecuted, is, that, by the act of conspiring together, 
the conspirators have jointly assumed to themselves, as a body, the 
attitude o{ individuality so far as regards the prosecution of the common 
design, thus rendering whatever is done or said by any one in furtherance 
of that design, a part of the res gestce, and therefore the act of all 

English law,—This section is wider than the English law which 
requires the acts or declarations to have been done or Baid in the execution 
or furtherance of the common purpose Under the English law, there 
fore, if the acts and declarations of other conspirators were not in further 
ance of the common purpose or" fi - il - -» 

whom the evidence ia to be gi 
conspiracy, they will not be rele 

done after the termination of the conspiracy are also relevant 

Conspiracy—Conspiracy consists m a combination or agreement 
between two or more persons to do an unlawful act or to do a lawful act 
bj unlawful meansJ 

or m 
an tic 
such 

for the purposo of proving the existence of the conspiracy*as also for 
showing that any such’ person was a party to it This section is strictly 
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conditional on there being ground to behc\c that tn o or more persons have- 
conspired 1 

Each of the conspirators is regarded as being the agent of another,, 
and just as the principal is liable for the acts of the agent, so each con 
spirator is liable for what is done bj his fellow conspirator, in furtherance 
of the common intention entertained bj both of them’ 

The section applies to acts and declarations of one of a body of con 
spirators in respect of the common design of all E\ er\ thing said or done 
byanj of the conspirators in furtherance of the common object is evidence- 
against each and all of the parties concerned whether thej were present 
or absent Thus, the cnes of the mob with whose proceedings Lord 
Gordon was connected though made in his absence, were held to be 
admissible against him as explanatory of the objects which he m common, 
with the multitude had m mow 3 The section is intended to make 
evidence communications between different conspirators, while the con 
spiracj is going on, with reference to the carry ing out of the conspiracy* 

In order to decide whether any act done or statement made or thing* 


whether such act, statement or writmg had reference to their common 
intention The persons must have conspired together to commit an 
offence or actionable wrong There must have been some preconcert 
A conspiracy within the terms of this section contemplates something more 
than the joint action of two or more persons to commit an offence If 
that were not so, the section would be applicable to any offence committed, 
by two or more persons jointly with deliberation and this would import 
into a trial a mass of hearsay evidence which the accused persons would 
find it impossible to meet 8 The agreement to conspire may be inferred 
from circumstances which raise a presumption of a concerted plan to- 


relevant statements made by a conspirator with reference to the future* 

sever 
6uch A 


1 Banndra Kumar Chore v Emperor, * Balnoland v Crmcn, (1915) P R 
(1909) 37 Cal 467 ' '’" ,r " 

* Lmperor v Shaft Ahmed, (1925) 31 * . .. 


* Emperor v I auhampayan, 
33 Bom L. R 115*1 
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by bim alone The picsent section makes admissible m eudence things 
«aul or done by a c< nspirator in reference to the common design It 


conspire to commit a crime or a tort each makes the rest his agents to 
carry the plan into execution 

Confession — v confession by a conspirator made to a Magistrate 
after arrest disclosing the existence of a conspiracy its objects and the 
names of its member* is not admissible under this section against the 
<0 conspirators jointly tiled w tli him but only under s 30 1 The state 
ment of an accused tr ade after arrest and not amounting to a confession 
is not admiss ble in evidence against a co accused under this section'* 


each others presence the agreement n ■») be inferred from circumstances 
raising a prcsumjtun of a common concerted plan to carry out the 
unlawful dc«ign So again it is not necessary that all should ha\e joined 
in the scheme from the first those who come in at a later stage are equally 
guilty p-ouded the agn.cn ent be proved 3 
CASES 

P" * 1 ~ i i o had no lianl 

ii i 1 1 was produced 

”1 1 i was allowed to 

O o in under this section It was held that the letter was not admissible 
in the absence of evidence that its writer was a conspirator » the fabnea 
-turn of tie will* 

When facts not \\ Pacts not otherwise relevant arc 
reliant— 

rele\ ont 

(1) if they are inconsistent with any fact m issue 1 or 
relet ant fact, 

(2) if by themselves or in connection with other facts 
the) linhe the existence or non exiBtei ce of any fact m 
issue or relevant f"ct highly probable or improbable'* 

lUuHratiou 

(c) The question is whether V committed a crime at Calcutta on 
w certain day 

The f .ct tl at < n tl at day A was at Lahore is relevant 


Iki nar 01 »st v E nperor (1000) 3" Cal 
Jt>7 507 

* E prror v Ke'hno fiarajw (1013) 
2j 1* m L.P 2-1S 


iHrs < I 


H w> J 
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Th<* f'ct that ne*ir the time ' heitl rrrin i w-sco niuiMtd \wn 
at a distance from the pi ire where it was committed winch would render 
it highlv ltnprobal le tl ouch no 4 imposs hie, tint he comuittcd it, is 
rclcv ant 

(!i) The question is whether A commit tod a crime 
The cireumtances arc such that the crime must havt ln.cn coni 
nutted either h\ V B ( or D Every f"rt which shows th*t the crinu 
could have hc"n committed bv no one else in 1 tl "t it w"i n »t t unlimited t 
by cither B C or D is relevant 

COMMFNT 

Under this section anv fact which cither disproves or tends to prove 
or disprove am elai n or el rrge in a ca«c is made relevant The effect of 
this and the prev ious section is to make even relevant fact admissible as. 
evidence Thus where the question is whothc- X lent money to 
evider""~ -*■ *- * f *' " J( * 

as ten * 

the ch 

to Y is admissible In Rcq v Parbhudas* West, J , saul — Section II 
of the Evidence Vet is no doubt expressed m terms bo extensive that anj 
fact which can bv a chain of ratiocination, be brought into connection 
with another so as to have a bearing upon a point in issue, may possibly 
be held to be relevant within its meaning But the connections of human 
affairs are so infinitely \ anous and so fan-caching, that thus to take the 
section in its widest admissible sense would be to complicate every trial 
with a mass of collateral inquiries limited only by the patience and the 


mission on all occasions of every circumstance on either 


side having some 
' » f night 

fresh 
. eded 


IJiat such an extensive meaning was not in the mind of the Legislature 
seems to be shown by sev eral indications in the Act itself The illustrations- 
to Section 11 do not go beyond familiar cases m the English Law of 
Evidence The admissibility under this section in each case must depend 
on how near is the connection of the facts sought to be proved with facts 
m issue to what degree do they render facts in issue probable or improbable 
when taken with other facts in the case and to what and to what extent 
would the admission of the evidence be inconsistent with principles 
enunciated elsewhere in the Act* Where the accused was charged with 
having entered into a conspiracy to bring false cv idence against a certain 
person Insirevious acts of having inst tuted unfounded prosecutions 
against that per'on are admissible in ev idcnce* 


* (18'4) 11 B II C 90 91 Emperor C Psn C 14 
Pour*it Bn* (19*0) 4" Cal Cl r b. * Ibid 

* IlUn Gyaie \ Amj Emperor, (19*7) 
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In order that a collateral fact may be admissible as relevant under 
Ibis section there are two requirements 

(1) that the collateral fact must itself be established bj reasonably 
conclusive evidence, and 

(2) that it must, when established affords reasonable presumption 
-or inference as to the matter in dispute 1 

Thus, where the question in issue was whether possession was duly 
* uiven of certain immoveable properties under a deed of gift so as to make 
i. -~~i *«. »i a itfoL«™ C( i an jaw it was held that if 

ated effectually as to moveable 
being a collateral fact fulfilling 
int under this section as making 
-the existence of the facts in issue highly probable 2 

Under certain circumstances in certain cases the judgment m a 


rem, or where they relate to public matters, judgments not inter partes 
have been always held to be not res judicata but thev cannot be wholly 
•excluded for other purposes in bo far as thc> explain the nature of posses¬ 
sion or throw light on the motives or conduct of parties or identify 
property 4 

As a general rule this section is controlled by s 32 where the evidence 
consists of statements of persons who are dead or who cannot be found , 
hut this rule js subject to certain exceptions The test, whether the 
"tatement of a person who is dead or who cannot be found is relevant 
-end admissible under this section (presuming that it is m other respects 
within the intention of the section) although it would not he admissible 
under s 32 is this It is admissible under s 11 when it is altogether 

, but highly 
unt of cross 
the thing, 
s 11, then 

I. '‘Inconsistent with any lad in issue’—The usual theory of 


• Kharer Sultan v Fill) a Sultan 
OWH) 6 Born L V WS3 
i Sinter Sujltan \ ^ Jlulha Sultan 


\ 


* x i j hihuu. J , m Lakthman * 
Amrtt (1000) 24 Bom EOI 000 2 Bom 
L R 3SG 393 

* It l) Selhna v JUirza Mahomed 
SAtrazt (1007) 0 Bom L. R 10 *7 
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act Thus the fact of presence elsewhere is essentially inconsistent with 
the presence at the place and time alleged, and therefore with personal 
participation in the act (theory of o/ihij 

2. ‘Highly probable o - improbable ’—These words point out that 
the connection between the facts in issue and the collateral facts sought 
to be proaed must be so mediate as to render the co existence of the two 
highly probable 1 

CASES 

Highly probable.- -On the question whether certain leases were per- 
petual, it was held that the fact, that the intention indicated by the acts 
and conduct of the parties was to make certain other leases, granted at 


pre\ent encroachments by the defendants m a lane which was the com 
mon property of himself and the defendants It was held that the 
•admission of one of the defendants in a previous suit to which the other 
defendants were not parties as to the common character of the portion of 
the lane between his house and the plaintiff s, and also a similar statement 
tn a deed put in by another of the defendants to prove his title to his own 
house were admissible m e\idence to establish the common character of 
the entire lane as alleged by the plaintiff* Where the plaintiffs and some 
of the defendants were co owners of certain properties, the question at 
issue being whether there was a partition between them, and whether 
under that partition the defendants came to be m possession of a specific 
property in lieu of their shares in all the properties, a petition and a written 
statement filed by the defendants m certain previous suits admitting the 
part tion and the exclusive acquisition of the specific property were put in, 
but objected to as inadmissible m evidence, it was held that the documenst 


In a ease where the previous suit was to recover a two-thirds shart 
of the property in question, and the subsequent suit was by a differene 
plaintiff to recover the remaining one third share of the same property, it 
was held in the subsequent suit that the judgment in the previous suit 
was not admissible in evidence, the subject matter in the two suits not 
being identical* 

In a charge of forgery, evidence of possession by the accused 
ot other documents suspected to be forged is inadmissible* Where 
the question is whether a person is a habitual cheat, the fact that he 

25 Cal 210, Aana v Shanlar, (1901) 3 
Bom L. R 4Go. 

* Tepu Khan v Rajani JUohun Das, 
(1893) 25 Cal 522. r b 
8 Jteg v Pafihudas, (1874) 11 B. H 
C. 90 


1 Empress v 31 J 1 yapoory Moode 
liar, (1831) 0 Cal Co5 602 

* ^arttngh Dt/al Sahu v Earn Xarain 

(1903) 30 Cal 8S3, 89G 

* * o 1 moyafc v A arhan, (1891) 16 


1 -: 


125 


l Cyan nest 1 v VoftaraX-annewa, (1S97) 
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belonged to an organization formed ‘ ‘ l r 

in concert is relevant, and it is op 
each person that the members of 

conspiracy to commit dacoitj, facts showing that the object of the illegal 
issoctation during a period of several months prior to the dacoity in 
question had been the commission of thefts and other discreditable acts 
vi ere held inadmissible under this section to prov e the nature and character 
of the association* 

Fads mcon'isfent with a fad m issue —The statement of a witness 
for thedefence that a witness for the prosecution was at a particular place 
at a particular time, and consequently could not then hav e been at another 
place where the latter Btates he was and saw the accused persons, is 
properly admissible in evidence, even though the witness for the prose¬ 
cution may not himself have been cross examined on the point 3 

A letter written by an accused when self disserving is prtma facie 
evidence against him if it relates distinctly to a relevant point It 13 
1 41 * 1 *■ * 1 *"* J if it is traced to the 

intercepted or sur 

in amt* for 12 In suits in which damages are 
tending* to "mi* claimed, any fact which will enable the 
nMaCourt tod* Court to determine the amount of damages 
i r e relevant which ought to be awarded, is relevant 

COMMENT 

Damages’ arc the pecuniary satisfaction which the plaintiff may obtain 
1 v success in an action The} are limited to the loss which the plaintiff 
has actually sustained 

This section enables the Court to admit an} facts which will help it 
to determine the amount of damages which ought to be awarded to a part} 

Vi hen damages are claimed in a suit, the amount of the damages is a fact 
in issue 

n„V -11 n r'-"* till ii «i j 


< f marriage the plaintiff may giv e evidence of the defendant’s fortune for 
it ol v iousl} tends to prove the loss sustained b} the plaintiff, but not m 
«n -fturn for adultery, nor for malicious prosecution But the evidence 
of t?i< amount of dannges, which is the necessar} tnd obvious result ol the 
di ft ndvut s breach of contract or of his tort, may be proved, though only 
alh^cd generally in the plaint* 


1 Eal t J/tr-f* v Ei peror (1000) 37 
lid Ul 

* hmjeror v UuA»7 dim (Ao 1) 
(l!> 0) 1_ Horn L It. 32-1 54 l’om 524 


* Peg v 'lalharam llutvndji (1674) 
11 B II C ICO 

* Booth v £mj-eror, (1913) 41 Cat 545 
1 ’Sorton, 124 
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Sections 73 of the Indian Contract Act lays down the rule governing- 


damages 

Facta reliant 13 Where the question is as to the 
cua n tom h i 3 m existence of any right 1 or custom 2 , the 
question following facts are relevant — 

(а) anj transaction 3 by which the right or custom 
in question was created, claimed,’modified, recognized, 
isserted or denied, or which was inconsistent with its 
existence 

(б) particular instances in which the right or custom 
was claimed, recognized or exercised, or in which its 
exercise was disputed, asserted or departed from 

Illustration 

m ‘ 1 a fishery A deed conferring 

the f the fishery by A’s father, a 

subst 4 u ther irreconcilable with the 

mortgage particular instances in which A 8 father exercised the right, or 
in which the exercise of the nght was stopp°d by A’s neighbours, are 
rcle\ ant fac ts 

COMMENT. 


should or should not decree it 1 

I ‘Right’ —The rights contemplated by this section are plamlv 
concen ed as admitting of proof by cumulative instances and transactions 
t ’ r ' - ~ of a 

• with 

sanli 

destroyed The term right comprehends e\ery right known to the law 1 
It includes not onlj incorporeal rights but a right of ownership 3 This 


1 Varii mad \ //aw* (1908) 31 Bom 
1« OB.ni I* K Co 

* Ter Ituniin J in Xakamad v 
/fawn (1*106) 31 B m 143, 151 15o 0 
Rn Und "5 

* The Col Ktor of Garalkpur v 
PakUhan S.nj» (l$$3)12Alt I n 
Han hhaiJix KrtxknoJas V Bap* \ arha , 


(1SST) 10 Rdl 439. LaUkman r 4mnl 
(1^*00) 24 Bom 591 599 2 Bom L. P 
3S6 v Apparv (18S7) 12 

Jlad 9 rentintam i v \ cnlalrtddt 
(1891) 15 Jlad 12 Yythilingay Toilofa 
€hn> (1<«2) 16 3t»d 194 babran Sketth 
r Odoy Haiti (1«’2) 1 Pat 3'o 


U 3 
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not unanimous on tho point. 

The section is not confined to public rights but covers private rights 
also, c g , see the illustration to the section 

2. ‘Custom’.—Custom is a rule which, in a particular family or in a 
particular district, has, from long usage, obtained the force of lan A 
custom to be recognised by a Court should be- 

(1) ancient, (5) compulsorj and not optional, 

(2) continuous and uniform, 

(3) reasonable, (6) peaceable and 

(4) certain, (7) not immoial 

The customs which will be recognized under the Act will be— 

( 1 ) general e g , customs common to a class of people living in 
the same district or belonging to the same caste or community , 

( 2 ) public, io any custom which is a matter of public interest, 

(3) private, eg, family customs and usages The burden of 
proving a custom lies on the part) setting it up 

In order to prove a custom— 

(1) The evidence should be such as to prove the uniformity and 
< oiitinuitv of the usage and the conviction of those following it that then 
uere actiuj in accordance with lau. and this conviction must be inferred 
from the evidence 

(2) Evidence of acts of the kind acquiescence in those acts, their 
publicity, decisions of Courts or even of panchajats upholding such acts 
the statements of experienced and competent persons of their belief that 

’ * - - * "<*i ««J <•' i - n oil iv, i n. ^ * * 13 obvious that, 

of little weight 

A trade usage or custom may be proved in the same way as a farad) 
custom, except that it is unnecessary to show that such a custom is cither 
ancient or continuous A trade usage maj be still in course of growth , 
i* maj require evidence for its support in escli ca«e , but in the result it 

nay 

*>> 


3. ‘Transaction’.—A transaction, in the ordinary sense of the word, 
is some business or dealing which is carried on or transacted between two 
or more persons 


1 (l ijju Loti \ Foiteh Loll, (IPSO) 6 judgment of Witter, J, m ffuutt Lai' 
(al 17), r l* . haMhtm Chuttapa thja fatteh Loll, eup 

v SHiia LhuUafoAhya, (I88'») S • ~ - 

Cat 483,fi0'5, r b 

* f? e Tcp* Khan r Hajant Mohttn • ■ 

Da*, (1«9S) 23 Cal 522, r b , and tie , • ■ 
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The word ‘transaction* in clause { a ) and the v.ords ‘particular 
instances’ in clause (6) have given birth to an array of conflicting rulings 
as to whether judgments not inter partes (between the same parties) 
are admissible as ‘transactions’ or ‘particular instances ’ 

A Full Bench of the Calcutta High Court decided in Gujju Lall v 
Taltch Lall 1 that a former judgment, which is not a judgment vi rein 
under s 41, nor one relating to matters of public nature under s 42, is not 
admissible in evidence m a subsequent suit, cither as res judicata or as 
proof of the particular point which it decides, unless between the same 


juugmeui ill question It was nciu mat tne lonner jaugment, was urn 
■admissible as it was not a transaction’ and the right claimed was not a 
‘right’ within the meaning of this section 

In a second Full Bench case the view expressed in the above case was 
•confirmed 2 But in a third Full Bench case s the Court observed that the 
p'inciple laid down in the two above cases was materially qualified by the 
Fnvj Council 4 , and it held that, under certain circumstances, m certain 
cases, the judgment in a previous suit, to which one of the parties m a 
subsequent suit was not a partj, may be admissible in evidence for certain 
purposes and with certain objects in the subsequent suit In this case, the 
previous suit was to recover a two-thirds share of the property in question 
■and the subsequent suit was by a different plaintiff to recover the remain¬ 
ing one third share of the same property r the Full Bench held that in the 
subsequent suit the judgment m the previous suit was not admissible in 
evidence, the subject matter m the two suits not being identical 

The Madras High Court* has approved of Gujju Lall's case But 
in a suit brought by the trustees of a temple to recov er from the owners 
of certain lands in certain villages monej claimed under an alleged right 
■as due to the temple, it Leld that judgments in other suits against other 
’ ' ’ ’ ’ i fav our 

istances 
. dish the 

ance in 

favour of his father, (2) a sale certificate issued to his father’s vendor. 


i (IRSO)GCil 171, r e 
1 Sur»n^« AniA Pal ClniMrt/ v 
Bmjo yath Pat Cho'cJh-y, (lfse<3) U Cal 

337 , F b 

* Ttpit Khan v P ij •*! i/o^in* Pat, 
<I« 0< 5) ’3Cal 32’, r P- 

* Ram Panjan Chuclerlutty v Rim 


Aciflia Singh, (lfSJ, 72 1 4, CG, 22 Cat 
733, Bill! A utiicar v Kdho /Vr<W, 
(18°71 24 I 4 10.10 Ait 277 
* Subramtinyan v • Pa>am , ’’vnran, 
<1*»S7| IX Mad JIG / 

C Pamaxmi v Apfni. (1<J?7> 1* 
Jta4 t> 
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not unanimous on the point* 

The section is not confined to public rights hut co\ crs private rights 
also, e g, see the illustration to the section 

2. ‘Custom’.—Custom is a rule which, in a part cular family or m a 
particular district, has from long usage, obtained the force of Jaw A 
custom to be recognized by a Court should he- 

(1) ancient, (5) compulsory and not optional, 

(2) continuous and uniform, 

(3) reasonable, (C) peaceable and 

(4) certain (7) not immoial 

The customs which will he recognized under the Act will be— 

(1) general e r g customs common to a class of people Irving m 
the same district or belonging to the same caste or community , 

(2) public, ic any custom which is a matter of public interest, 

(3) pm ate eg family customs anl usages The burden of 
proving a custom lies on the party setting it up 

In order to prove a custom— 

(1) The evidence should be such as to prove the uniformity and 
continuity of the usage and the conviction of those following it that they 
icere acting in accordance with law and this conviction must be inferred 
from the evidence 

(2) Evidence of acts of the kind acquiescence in those acts their 
publicity, decisions of Courts or even of panchayats upholding such acts 
the statements of experienced and competent persons of their belief that 


A trade usage or custom may be proved in the same way as a family 
custom except that it is unnecessary to show that such a custom is either 
ancient or continuous A trade usage may be still in course of growth , 
if may require evidence for its support in each case , but in the result it 
is enough if it appear to be so well known and acquiesced in that it may 
1 e reasonably presumed to have been an ingredient tacitly imported by 
the parties into their contract* 

3. ‘Transaction’ —A transaction, zn the ordinary sense of the word, 
is some business or dealing which is carried on or transacted between two 
or more persons 


i flujjit Loll \ Fatteh Lalt (IPSO) o 
Cal 171, r r , KaltMun Chutlapadhya 
v.frti'a V alh ChuHaftulhya (18S’) S 
Cal 483 SOo, p b. 

* Ft© Ttjn Khan x Itajam Zlohun 
J)at, (1*08) 23 Cal 522,7 b , and tic 


judgment ( f Witter, J, »n Gvnu Lai’ 
FaUeh Lalt, eup 

3 Copalayynn v Raahupaltauyan, 
(1873) 7 It H C 250,254 

4 Juggon ohun Ohose v Mamclchviui, 
(1859) 7 M 2 A 2S3 28‘> 


t 
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The word ‘transaction’ in clause (o) and the v o*ds ‘particular 
instances' m clause (6) have given birth to an arraj of conflicting rulings 
as to whether judgments not inter partes (between the same parties) 
are admissible as ‘transactions’ of ‘particular instances ’ 

A Full Bench of the Calcutta High Court decided in Gujju Lall \ 
Ta Itch Lall 1 that a former judgment, which is not ft judgment in rem 
\ nder s 41, nor one relating to matters of public nature under s 42, is not 
admissible in evidence in a subsequent suit, cither as res judicata or as 
proof of the particular point which it decides, unless between the same 


judgment in question It was held that the former judgment was not 
admissible as it was not a transaction’ and the right claimed was not a 
‘right’ within the meaning of this section 

In a second Full Bench case the view expressed m the above case was 
confirmed* But in a third Full Bench case 8 the Court observed that the 
principle laid down in the two above cases was materially qualified by the 
Privj Council*, and it held that, under certain circumstances m certain 
cases, the judgment in a previous suit, to which one of the parties in a 
subsequent suit was not a party, maj be admissible in evidence for certain 
purposes and with certain objects in the subsequent suit In this case, the 
previous suit was to recover a two thirds share of the property in question 
-and the subsequent suit was by a different plaintiff to recover the remain 
ing one-third share of the same property , the Full Bench held that in the 
subsequent suit the judgment in the previous suit was not admissible in 
evidence, the subject matter in the two suits not being identical 

The Aladras High Court 5 has approved of Gujju, Lall s case But 
in a suit brought by the trustees of a temple to recover from the owners 


jflauitiffs title to certain land, he put in evidence (1) a conveyance in 
favour of his father (2) a sale certificate issued to his father’s vendor. 


> (18*0) 6 Cal 171 f e 

* Surtn ’t» \ntt Pal C/mntt/j «■ 
Ii'ijo V oth Pul Chourdh-y (18*0) 13 C*l 
1 j5, T e 

* Ttpu Khan v Pjj m Das, 

<l*°s> Cal 523. r c 

* Ram Panjan CXuclcrLuUy v Rim 


t Parnetamt t JpF™*, (1S87) 12 
lta<l 1 
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predecessors Merc parties to am of these mstm nents or proceedings It 


that the opinion e\pressed jn the former judgment was not a relevant 
fact within the meaning of the Evidence Act In the case before us, it 
is not the adjudication which it w sought to prose,—for the point was 
never adjudicated upon—but the judgment is tendered in evidence as 
proof that m a particular instance the plaintiff’s predecessor acted in the 
capacity of karnavan of a Moramahkatayom tarwad wholly irrespective 
of the particular decision armed at in the suit This, we think, is £ 
relevant fact and the entry is therefore admissible under s 35 of the 
Ev idcnce Act"* 

The Allaliabad High Court has in a Full Bench case 3 , questioned the 
correctness of the interpretation placed upon the words “right” anil 
‘transaction in Gujju Lall \ Falleh LaiI m so far as the exclusion of such 

' -*-*-■’ ' - ” J - 1 - ’ * - s concerned 

establish hit 
,’s husband, 
that K had 

. t u sbaud’s son 

K Mas the only defendant and she maintained that the child in question, 
was her son hj her deceased husband The suit was dismissed on the- 
merits bj the Court of first instance and In the High Court on appeal 
After K’s death 1 "- * " n 

of the Court of 
Collector as sue 

same grounds as those jut fonvanl in the former suit It was held that, 

’ rfaand were 
ie judgments 
was either 

of them a ‘transaction’ or a ‘fact’ within the meaning of s 13 But the- 


auu yu) in a to uiuuuiu^ a n^nt oi imneisuip aim nov ueing tonnm-u, 

1 ' ~ ’ * ’ ts. 

ree 

, ler 

« to oi me i^uucuee Au, uus question was w neuter uie mueuu. oi the 
former judgments was a act in issue or relevant under some other pro- 


1 reidalnamt r I fnlatndh (1091) 
5 Mid 12 , 

* Bvath’i.nm* \ A villa, (1891) 15 
2'v! 19,23 5 


* Tie CoUixtaf of Gorakhpur i 
PataLlhan Sinr/K, (IS 1 ?)) 12 AH 1, P c >. 
(1«92) 15 All 201. v C 
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d? 

vision of the Vet Here the question was not as to the existence of the 
lormer judgments and decrees as a fact in issue or relevant fact, but 
though s 43 declared judgments, orders and decrees other than those 
mentioned in ss 40, 41 and 42 irrelevant qua judgments, orders and 
decrees, it did not make them absolutely inadmissible when they were the 
best evidence of something that might he proved aliunde The former 
judgments and decrees were not themselves a transaction’ or ‘instances’ 
within the meaning of s 13 but the suit in which they were made was a 
transaction or an instance in which the defendant’s right as the living sqn 
■of K’s husband to obtain proprietary possession of his father’s estate was 
obtained and recognized, and to establish that such a transaction or 
instance took place, they were the best evidence’ It having been alleged 
that the defendant was in reality one R, the defence attempted to u*e 
rs evidence a judgment m a criminal case in which the defendant was 
prosecuted as R for causing simple hurt, and in which the Court had 
found that R had died some time before the date of the alleged offence, 
sind expressed an opinion that the present plaintiff (who was not the 


at any rate, to show th it he was not the person the plaintiff said he was, 
and that it was, therefore admissible under s 9 Mahmood, J , held that 
' ’ " ’, if not under other sections. 

of the ca*se of Gujju Lall v. 
ipv Narhar 1 

In Ranehhoddai case* the plaintiff sued to recover arrears of rent 
for a certain shop, alleging the annual rent to be Rs 250 The defendant 
contended that it was only Rs 60 The defendant and the plaintiff a 
brother were partners in business and the plaintiff relied upon the evidence 
of his brother and on two entries in the firm’s books in the writing of 
Jus brother To prove the Iona Jirtcs of these entries, the plaintiff 


instances, but apparenth, the cases, which decide that judgments, not 
tiller partes , are not admissible in evidence proceed chiefly on the ground 
that those judgments arc «ought to be u®cd as having the effect, more or 
Jc*s, or ret judicata For that purpo^, a judgment inter paries alone can 
be admitted in evidence, hut for other purposes where judgments are 
«ought to be u<?td to show the conduct of the parties or snow particular 
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instance* of the exercise of a right, or admissions made In ancestors, or 
how the property was dealt with previously, they may be used under s 11 
or 13 as exceptions recognized under s 43, as rele* ant e* idence Except 
•where they arc judgments in ran, or whom - 1 * * 
judgments not inter partes ba* e been aln 

the* cannot be wholly excluded for otli mu 

explain the nature of possession or throw light on the motives or conduct 
of parties or identify property The cases show that such judgment's 
mai hate *er* high i shift the burden of 

proof 1 In this casi joint Hindu family' 

each ha* mg a third 6 signed his interest in 

the joint estate to the plaintiffs who in 1897 filed this suit to recover h\ 
paitition their one third share in the projierty B and C pleaded that A 
hid already relinquished his share m their fa*our b* a release The 
plaintiffs rel ed upon the judgments in n former «» * 1 - -»ht by certain 
urditoJB''* A * proptrt* In 

tint suit BandCwa*. 

«i fnuduh - ..j miu mat the judgments 

in the forintr litigation though not inter partes were admissible under 
tins section 3 

Where the judgments rejected by the loner appellate Court were not 

he same* 
present 


mmiblo * 1 

jib to the 
it is not 

partes or ■. Ju u b iuui# not inter partes may not be 

proof of facts therein stated yet it is admissible for the purpose of 
explaining the character in which possession of an estate lias been enjoyed 
md matters of that class 4 

Inn suit brought hi *i •» ‘ ~ 

strength of the sale < 
on a mortgage to sli 
first Court allowed ti 
ground that the pure 
to be bona fide Oi 


uiUi me genuineness 
A 3tioned, but it could not be used 


l r mi 

* Warn liar \ Dhindmj, (19031 "> 
ll.>m I- R 3 0 

• 1 latuml\ Hamn (liXir) 3| Him. 
13 9 R>m ? P C. 


for u uiiuu r rti rposo' 
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The Patna High Court has held that a judgment not infer parte s is. 
admissible in evidence, quantum talent, if its existence is a relevant fact. 
Where in a suit the question was whether the plaintiff was the real owner» 
or a mere benanudar of a certain property and the Court relied on a judg¬ 
ment not inter paries as furnishing a moti\e for the alleged benami 
transaction, it was held that the judgment was admissible in evidence, 
under ss 11 and 13 1 


r "' " * " ’ ' 1 " r Palleh 

Lall, . plaintiffs 

were tion*. If 

the former judgment was between the Bame parties, then the judgment 
was relevant and admissible in evidence* 

The Privy Council have held that police orders made under the 
provisions of the Criminal Procedure Code to prevent breaches of the 
peace in cases of dispute as to immoveable property are admissible in 
evidence on general principles as well as under this section to show the 
fact that such orders were made This necessarily makes them evidence of 
the facts appearing on the orders themselves, v iz , who the parties to the 
dispute were, what the land in dispute was, and who was declared 
entitled to retain possession For this purpose and to this extent such 
orders are admissible in evidence for and against anyone, when the fact of 
possession at the date of the order has to be ascertained If the lands, 
referred m such an order are described by metes and bounds, or by refer 
ence to objects or marks physically existing, these must necessarily be 
ascertained by extrinsic evidence, l e , the testimony of persons who know 
the locality If the orders refer to a map, that'map is admissible in 
evidence to reader the order intelligible, and the actual situation of the 
objects drawn or otherwise indicated on the map must, as in all cases of 
the sort, be ascertained by extrinsic evidence Reports accompanying the 
orders or maps and not referred to m the orders may be admissible aa 
hearsay evidence of reputed possession But they are not otherwise 
admissible unless they are made so by this Bection To bring a report 
under this section the report i • ‘ ‘ ‘ ’'' 

or custom in question was crea 


* Pinontam CAousfAraa* v BfOj> 
•Sfolvsi CkwdIroM. (1901) 29 LA- 21 
33,4 Bom L. R. 107. 29 Cal 1S7 

* Kuman Gopita Raman Boy t Alai 
Singk, (1928) 33 C. IV Is 403. 407, r c. 
foliowol in Shantar v ketheo, (1929) £ 1 
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1 Batnii Shamiunder Rner t ran 
Utlmran S<A, (1919) 8 t*e,v 783 ^ ^ ^ 


l K .SO lUtil 1 B 40 1 UIUJ 



40 


THE LAW OF EVIDENCE 


[chap 11 


reasons not any finding of fact was relevant in the subsequent suit m 
which it was produced 1 

Executant of a deed not produced*—-According to the Lahore High 
’■Court where the executant of a deed is neither produced as a witness nor 
pro\ed to be dead, the deed cannot he admitted in evidence under this 
section 1 , but the Calcutta High Court ha9 held to the contrary 3 
CASES. 

T ' 1 . ' 1 . - . ilicious prosecution 

the evidence given 
1 of, as evidence in 
• “ gistrate as being a 

onclusion that the 

plaintiff was not present at the time when the alleged offence was com 
mitted , and decreed the plaintiff’s claim On appeal, it was held that it 
was not permissible to the Judge to utilise the judgment of the Magistrate 
in the way he did , and that s 43, 13 or 11 of the Evidence \ct did not 
-applj to the case* 

A kabala (agreement) in favour of the tenant which contained the 
recital that the holding convcjed by the said deed was the homestead 
land of the executant of the deed, is admissible in evidence as a tian«ac 
tion within the meaning of this section in a suit in which the nature of the 
tenanej is agitated 5 The nature of a tenancy mentioned in a will maj 
be regarded as a statement made m the course of a transaction bj which a 
certain property was bequeathed to a legatee 8 

14 Facts shoving the existence of an> state of 
Facta showing mind, such as intention, knowledge, good 
"'T'mmd ° or * 0 ? ^ ai ^> negligence, rashness, ill-will or good 
body, or bodily will towards any particular person, or 
feeling. showing the existence of any state of body 

oi bodily feeling, are relevant, w r hen the existence of 
any nuch state of mind or body or bodily feeling is m issue 
or lelcvant. 

Explanation 1 —A fact relevant is showing the 
•existence of a relct ant state of mind must show that the 
state of mind exists, not generally, but in reference to the 
■particular matter in question. 

Explanation 2 —Hut where, upon the trial of a person 
accused of an offence, the previous commission by the 


1 Gchndn Saroyan Stngh v Sham 
Lai Sn <jh, (1031) C8 1 A 12j, s c 33 
B( m L.K BSj 

* Lajfal Rat v Fau If »<»</, (10271 

8 L»1 i >1 \ 

* /)rarla\(iH\ Vvlujiifii la! (1D0G) 

*P 1-J >3 \ 


* Gulalthand V Chtmlal, (1007) {) 
Bom L R 1134 

» Mcmmatha \ath Ultra v Ritjencar 
Ray Cka idkvrt (1037) 73 ( al J > j 
<> Froi lOfAa-N ntft/In# v Chat pn Da*i, 
(10J8) SO Pal 375 
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;cused of an offence is relevant within the meaning of 
ns section, the previous conviction of such person shall 
so be a rele\ ant fact. 


Illustrations 

(a) A is accused of receiving stolen goods knowing them to he 
olen It is provcd that he was in possession of a particular stolen article. 

The facts that, at the same time, he was m possession of man} other 
olen articles is relevant, as tending to show that he knew each and all 
the articles of which he was in possession to be stolen 

(ft) A is accused of fraudulently delivering to another person a 
nintcrfcit coin which at the time when he delivered it, he knew to he 
mnterfcit 

The fact that at the time of its delivery, A w as possessed of a number 
: other pieces of counterfeit com is relevant 

The fact that 4 had been previously convicted of delivering to another 
jrson as genuine a counterfeit com knowing it to be counterfeit is relevant 

(c) A sues B for damage done by a dog of B s which B knew to he 
rocious 

The facts that the dog had previously bitten X, Y and Z and that 
ie} had made complaints to B are relevant 

(d) The question is whether A the acceptor of a bill of exchange, 
new that the name of the payee was fictitious 

The fact that A had accepted other hills drawn in the same manner 
store they could have been transmitted to him by the payee if the payee 
ad been a real person is relevant as showing that A knew that the payee 
as i fictitious person 

(e) A is accused of defaming B by publishing an imputation intended 
) harm the reputation of B 

The fact of previous publications by A respecting B, showing ill will 
n the part of A towards B is relevant, as proving A’s intention to harm 
i s reputation by the particular publication in question 

The facts that there was no previous quarrel between A and B, and 
liat A repeated the matter complained of as he heard it, arc relevant 
s showing that A did not intend to harm the reputation of B 

(/) V is sued b} B for fraudulently representing to B that C wa* 
si vent, whereby B being induced to trust C, who was insolvent, suffered 
)SS 

The fact that at the time when A represented C to be 6olv ent, C was 


Inch A is owner, by the order of C, a contractor 
A’s defence is that B’b contract was with C 

The fact that A paid C for the work in question is relevant, as proving 
!iat A did, in good faith, make over to C the management of the work in 
ucstion so that C was in a position to contract with BonC s own account 
nd not as agent for 4 t 
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reasons nor any finding of fact was relevant m the subsequent suit in 
which it was produced 1 

Executant of a deed not produced—According to the 1 ahore High 
'■Court where the executant of a deed is neither produced as a witness nor 
proNed to be dead, the deed cannot he admitted in evidence under this 
section 5 , hut the Calcutta High Court has held to the contnrj 3 
CASES. 

In deciding a suit for damages arising from a malicious prosecution 
"the Judge treated the judgment of the Magistrate 3nd the e\idence gi\en 
before the Magistrate, in the prosecution complained of, as c\ idence m 
the case And looking at the judgment of the Magistrate as being a 
record of the facts found, the Judge came to the conclusion that thi 
plaintiff was not present at the time when the alleged offence was com 
nutted and decreed the plaintiff s claim On appeal, it was held that it 
was not permissible to the Judge to utilise the judgment of the "Magistrate 
in the way he did and that b 43, 13 or 11 of the Evidence \ct did not 
•applj to the case 1 

\ kabala (agreement) in favour of the tenant which contained the 
recital that the holding convened by the said deed was the homestead 
land of the executant of the deed is admissible in evidence as a tran«ac 
tion within the meaning of this section in a suit in which the nature of the 
tenancy is agitated* The nature of a tenancy mentioned in a will maj 
he regarded as a statement made m the course of a transaction bj which a 
■certain property was bequeathed to a legatee 9 

14 Facts showing the existence of any state of 
Facts showing mind, such as intention, knowledge, good 
of"mnd °or ta of * avt h» negligence, rashness, ill-will or good 
tody, or boddy will towards any particular person, or 
fecimg. showing the existence of any state of body 

or bodily feeling, are relevant, when the existence of 
an} such state of mind or body or bodily feelir g is m issue 
or relevant 

Explanation 1 —A fact relevant as showing the 
•existence of a relc\ant state of mind must show that the 
■state of nnnd exists, not generally, but m refeiente to the 
"particular matter in question 

Explanation 2 —But where, upon the trial oi a person 
accused of an offence, the previous commission bj the 

* < rinnda Saroyan Singh v Sham 4 Gulabchai d V Clvmlal (1907) 0 
tnliinjf (1931)581 A 123, a c 33 Bom L R 1134 

Bom 1 R 835 & Zlonmntha \alh JIttra v Taje* car 

5 Lajral Bat v Far Uiad (1927) IlayCha dht r. (19°-) >5 (al 3 > 

8 Lnh Col \ 4 Pro atha Anlft Dai \ Chi jm Dan 

* \aU\ IfalBnduLai,(1006) (10 o 8) £C Cal 27j 
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accused of an ofience is relevant within the meaning of 
this section, the previous conviction of such person shall 
also be a relevant fact. 


Illustrations 

(a) A is accused of receiving stolen goods knowing them to be 
stolen It is prov ed that he was in possession of a particular stolen article. 

The facts that, at the same time he was in po°session of many other 
stolen articles is relevant, as tending to show that he knew each and all 
■of the articles of which he was in possession to be stolen 

(f>) V is accused of fraudulently delivering to another person a 
counterfeit coin which, at the time when he delivered it, he knew to be 
counterfeit 

The fact that, at the time of its deliver}, A was possessed of a number 
of other pieces of counterfeit coin is relevant 

The fact that A had been previously convicted of delivering to another 
person as genuine a counterfeit com knowing it to be counterfeit is relevant. 

(e) 4 sues B for damage done by a dog of B s, which B knew to be 
ferocious 

The facts that the dog had previously bitten X, Y and Z, and that 
the} had made complaints to B are relevant 

(d) The question is, whether A, the acceptor of a bill of exchange, 
knew that the name of the payee was fictitious 

The fact that A had accepted other bills drawn in the same manner 
before the} could have been transmitted to him by the payee if the payee 
"had been a real person is relevant as showing that A knew that the payee 
was a fictitious person 

(e) A is accused of defaming B by publishing an imputation intended 
-to harm the reputation of B 

The fact of previous publications by A respecting B, showing ill will 
•on the part of A towards B is relevant, as proving A’s intention to harm 
B‘s reputation by the particular publication m question 

The facts that there was no previous quarrel between A and B, and 
that A repeated the matter complained of as he heard it, are relevant 
as showing that A did not intend to harm the reputation of B 

(/) 4 is sued by B for fraudulently representing to B that C wa« 

•'olvent, whereby B, being induced to trust C, who was insolvent, suffered 
loss 

The fact that at the time when A represented C to be solvent, C was 


which A is owner, bv the order of C, a contractor. 


and not as agent for \ 
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(A) A is accused o! the dishonest misappropriation of propcrtv 
which he had found and the question is whether when he appropriated 
it, lie belie\ed m good faith, that the real owner could not he found 

The fact that public notice of the loss of the property had been give i 
in the place v, here A os as is relevant as showing that A did not in goo 1 
faith believe that the real owner of the property could not be found 

The fact that A knew or had reason to believe that the notice wa* 
given fraudulent!} by C who bod heard of the loss of the property and 
wished to set up a false claim to it is relevant as showing that the fat* 
that A knew of the notice did not disprove A 5 good faith 

(i) A is charged with shooting at B with intent to kill him In 
order to show A s intent the fact of A s having previously shot at B mav 
be prived 

ty) V is charged with sending threatening letters to B Threatening 
letteia previously sent by Vto B ma> be proved as showing the intention 
of the letters 

I A) The question is whether A has been guilty of cruelty toward 
B 1 is wife 

Expressions of their feeling towards each other short]} before or 
! caused by poison 

■ as to his symptoms are 

relevant facts 

(«i) The question is what was the state of A s health at the tunc- 
vn assurance on his life was effected 

Statements made b} A as to the state of hi3 health at or near the time 
m question arc relevant facts 

{») A sues B for negligence in providing him with a carnage for 
hire not rcasonablj fit for use whereby V was injured 

The fact that B s attention was diawn on other occasions to the defect 
of that particular carriage is relevant 

The fact that B wa3 habitually negligent about tin. carnages which lie- 
let to hire js irrelevant 

(o) A is tried for the murder of B by intentionally shooting him 

dead 

The fact that A on other occasions shot at B is relevant as showing 
Ins intention to shoot B 

The fact that A was in the habit of shooting at people w itli intent to 
mur lor them is irrelevant 

(p) A is tried for a crime 

The fact that he said something indicating an intention to commit 
that particular crime is relevant 

The fact that he said something indicating a general disposition to- 
commit crimes of that class is irrelevant 

COMMENT. 

This section and 8 15 deal with evidence as to the state of mind or 
! odv of the defendant Intention knowledge and similar other state* 
v f mini ore matters of cogent inquiry m criminal casc9, m civil case* 
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thev are very material, eg in cases of malicious prosecution fraud, 
negligence, etc 

hen the existence of a mental or bodilv state or bodily feeling is. 
in issue or relevant then the facts from which the existence of such 
mental or bodily state or bodil) feeling maj be inferred are relcv ant See 
the illustrations Illustrations (c) (») and (j) deal vrtth intention , (n) 
(b) (c) and (d) with knowledge (f) ( 7 ) and (6) with good faith , («) with 
neghqcncc and knowledge (1) (l) and (m) with mental and bodily feeling 
To explain states of mind e\idencc is admissible though it does no 
otherwise bear upon the issue to be tried 

This section consists of the collection of cases in w Inch the strict rules, 
of evidence are somewhat relaxed b) the admission of collateral circuin 
stances where it is uecessarj to show a particular state of mind Where 
a man is on his trial for a specified crime such as uttering a forged note 
or coin or receiving an article of stolen propert) the issue is whether he 
is guilt} of that specific act To admit therefore as evidence against 
him other instances of a similar nature i« clearlj to introduce collateral 
matter This cannot be with the object of inducing the jur} to infer 
that because the accused has committed a crime of a similar description 
on other occasions he is guilty of the present but to anticipate the 
defence that he acted innocently and without an) guilt) knowledge, or 
that he had no intention or motive to commit the act' 

The principle on which evidence of similar acts is admissible is not 
to show that because the defendant has committed one crime he would 
therefore be likely to commit another but to establish the animus of the 
net and rebut b) anticipation the defences of ignorance accident, 
mistake or some innocent motive or intention* • 

Scope —This section applies to cases where a particular act is more 
or less criminal or culpable according to the state of mind or feeling of 
the person who docs it as for instance in actions of slander or false 
imprisonment or malicious prosecution where malice is one of the mam 
1 w 

I 

U 

other similar com in his possession or had passed such coin before or after 
the particular occasion which formed the subject of the charge The 
illustrations show with sufficient clearness the sort of cases in whicL 
this evidence is receivable But I think we must he verv careful not to 
extend the operation of the section to other cases where the question of 
guilt or innocence depends upon actual facts, and not upon the state of a 
man s mind or feeling c have no right to prove that a man committed 
theft or anv other crime on one occasion b\ shewing that he committed 
similar crimes on other occasions * 

• \ rt»n 131 J 1 jnrwrjr itondt 1 jr (18S1) 0C*1 ~ 

* Th *»» n !53 n,9 \*i Po r 

a IVr CsrtS C. J in Em/w* v V (1W iwrn> 11 II r (Fn ) l 
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Principle —Where the question is as to knowledge intent motive, 
or anj bodily or mental st-tc evidence of other acts done, showing the 
-existence of such knowledge intent, motive orbodilj or mental state 
are admissible even though it involves the proof of other crimes 
Evidence admitted for such purpose must be confined v ithm the limits 
for which it is admitted 

In Reg v Parlhudas 1 West J said The possession bj an accused 
of several other articles deposed to have been stolen would, no doubt, 
have some probative force on the issue of whether he had received the 
particular articles which he was charged with having dishonestly received 
and the receipt or possession of which he denied altogether jet in the 
first illustration to Section 14 it is set forth as a prehminarj to the ad 
mission of testimony as to the other articles that it is prov ed that he was 
' ’ m “'sion 

onlj 
ugh a 

■conscious or unconscious application of the law of probabilities from a 
* *1 r't 1 ^ y - i « * i * 

' ' i'll' 1 I M 

1 ' • • 

-accused to shoot the person murdered evidence of the accused s intention 
but not of the act that caused the death jet it is certain that on the 
itsue of whether A actually shot B or not the fact that he had previously 
shot at him would have somo probative force so too would proof of a 
general malignity of disposition by evidence that A was in the habit of 
shooting at people with intent to murder them jet this evidence w 
-excluded even as proof of A s intention either as too reniotelj connect d 
with the particular intention in issue or as raising collateral question-, 
•which could not properly be resolved in the case ’ In this case the accuse 1 
was charged with having forged a promissory note and it was held that 
evidence that a number of documents apparently forged or held m rcadi 
ness for the purpose of forgery were found m the prisoner s possession 
was not admissible 5 In distinguishing this decision in a subse juent case 
the same learned Judge observed The possession of documents >F 
unknown character is a common occurrence and they could not be pi 
nounccd forgeries without a trial of the fact If the papers however 
1 ad all been of an identical and peculiar pattern that would hav e afforded 
some ground of inference under particular circumstances 3 Fviden e 
-of the possession and attempted disposal of coins of an unusual hjnd was 
therefore cons dered relevant on a charge of uttering such coins soon after 
wards when the factum of uttering was denied* Similar!} where the 
iccu*ed was clnrged under s 20G of the Indian Penal Code with fraud 
ulentlj transferring three properties to three different persons on a certain 
dav in order to prevent their being seized in execution of a decree an 1 
the prosecution tendered evidence of five other fraudulent transfers of 

1 (Jh"4) I! U H 1 OH 01 M (1881) 8 B m *’3 2>1 

* /b l * Q etn E nprett v A ur tin td 

* < t n / pr » X W M to t (18SJ) 8 Bom 2 I 
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propertv effected b\ the accused on hesamedav and apparently with the- 
same object this evidence was admissible to prove either that all those 
transfers were parts of one entire transaction or that the particular transfers 
which were specified in the charge u ere made with a fraudulent intent 1 
Though it is not competent to a prosecution to prov e a man guilty 
of one felonv by proung him guilty of another unconnected felony but 
where several felonies are connected together and form part of one entire 
transaction the one is evidence to show the character of the other 2 Thus 
inferences from one transaction to another which is not specifically con 
nected with it should not be drawn merely because the two may resemble 
each other they must be linked together by the chain of cause and effect 
in some assignable way before the inference can be drawn Similar 
facts though often of cogent moral weight that is logically relevant are 
rejected as legal evidence on grounds of convenience since they tend to 
embarrass the inquiry with collateral issues and prejudice the parties 
When evidence of similar facts is admitted it is done so on the ground of 


previously uttered other forged notes knowing them to be forged 5 


pan. it mar nuitei in quest on 
tendencies is inadmissible* 
reference to the particular m 
trations (a) and ( b ) 


e purport o f 
il reputation 
person must 
rence to the 
labit or 
mediate 
e lllus 


Explanation 2 —This explanation distinctly states that where the 
previous commission of an offence is relevant the previous corinction of 
such jerson si ould also be a relevant fact The explanation is a parti 
cular aj jlication of the general rule contained in the section itself Pre 
vious convict ons become relevant when the existence of any state of 
mind or body or bodilj feeling is m issue or relevant® See illustration 
(e) and (/) to g 43 


On the trial of a nan and his wife for the murder of his mother bv 
poison t! e fe nale prisoner having lived as servant m the family during 


1 Queen tm press v I aj ran (ISO - ) 
1G11. m 414 

* Thehtnyv EUt (IS C)6D t C 
143. 

* II » ley a*l //a ne $ eat <l<%04) 2 
l/cac! 9 M 

* Soo L nperpr r Ganfrtra n (l ft 01 
** Ban L.l»l* 4 Hoj her Main -<eJ 
(l»M)23 IxnuL.r 214 4 j Bom. 90S. 


* Emperor v Dtbendra Prasad (19091 

30 Cal 5 3 ' ' 

* F nperor r 4 Ooomtya Jtusan (I»*03» 

23 li m 1*9 5 Bom L. F Sn 

IFa. r r Q.e r Empress (18931 P F 
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the life of ter husband’s former wife evidence was admitted of the cir 
cumstances under which the former wife had died of poison 1 


it was beia tnat i 


of intention 8 

But in a case of conspiracy to commit dacoity, facts showing that the 
object of the illegal association during a period of several months prior 
to the dacoity in question had been the commission of thefts and other 
discreditable acts were held inadmissible under thi3 section to throw any 
light 011 the existence of an intention to commit, or to engage in a con 
spintcy to commit, the dacoity charged' 

The accused conspired together murdered a person and implicated 
•their enemies into the offence The persons so implicated absconded, 
hut the truth came to light and the accused were tried for the offence 
At the trial evidence was led to show that on two previous occas ons the 
accused had committed murders but had falsely charged and got convicted 
<*ome other enemies of the accused It was held that such evidence was 
11 ‘ 1 nee of Bimilar acts and therefore 

was therefore inadmissible under 


Explanation 1 —Where the accused weTe charged with belonging to 
a gang of persons associated for the purpose of habitually committing 
' ’ f i , ’der for giving 

inadmissible 

• ii on to commit 

Explanation 2 Where a person was charged with the offence of he 
longing to a gang of persons associated for the purpose of habituelh 
committing dacoity, it was held that proof of p-evioua conviction was 
admissible having regard to the character of the offence attributed to the 
accused A M arrant was issued for the arrest of the accused under the 
Bomba} Prevention of Gambling Act In execution of this warrant, when 
y* ponce entered mto his room, no actual play was seen, but there were 
,' 7" * ” * ’ " ’ ‘ ' 1 accused 

, , ' 1 " ■ onvictcd 

' 1 \ i facts he 


/frjma v Oarntr, (1803) 3 F & F 

* Emperor v Scroll (tfo g) (1928) 30 
lijia h. R. 314 

* Emperor y Sprali (\o 3) (192S) 30 

Ik.m L P, 315 J 

* Lmptror v HoJuuAbn (fto I) 

l 


(J}m> 32 Bora £ R 304 51 Dorn o n 4 
6 Emperor v Gangaram (1920) 22 
Bom L n 1274 

e Lmperor v ffati Shtr Mahomed, 
(1921) 2 j Bitn L R 214 IoBjib 9j8 
, * “ PT*V, T Naha Kumar Patnaik, 
(1607) 1 CWN14G . 



■«rr* HIS] or the televancv of tacts 17 

look into con«idcration the previous conMctions of Hie Accused under tf e 
Gambling Vet On appoil it was held that the evidence that the accused 
! ad been prcnou'Ij convicted of the same offence was admissible to show 
guilty knowledge or intention 1 This ca«c is of doubtful value because the 
| rcvious conviction is nothing more than evidence of bad character which 
is excluded bv a 51 The section does not extent to cases where the 
question of guilt or innocence depends upon actual facts and not Upon 
if c state of a man s mind or feeling 

15 When there is a question whether an act was 
accidental or intentional, or done with a 
particular knowledge or intention, the fact 
that such net formed pirt of a senes of 
similar occurrences, m each of which the 
person doing the act was concerned, is relevant 

Illustrations 

(а) 4 is accused of burning down his house in order to obtain 
monev for which it is insured 

The facts that 4 lived in several houses successively each of which 
1 e insured in each of which a fire occurred and after each of which fires 
A received payment from a different Insurance office arc relevant as 
tending to show that the fires were not accidental 

(б) A is emplojcd to receive monej from the debtors of B It 
is A s dutj to make entries in a book showing the amounts received by 
him He makes an entry show ing that on a particular occasion he received 
Jess than he real!) did receive 

The question is whether this false entry was accidental or intentional 
The facts that other entries made by A in the same book are false, 
and that the false entry is in each case in favour of A are relevant 

(c) A is accused of fraudulently delivering to B a counterfeit rupee 
The question is whether the deiiv cry of the rupee was accidental 
The facts that soon before or soon after the delivery to B A delivered 
counterfeit rupees to C, I) and E are relevant as showing that the 
deliver} to B was not accidental 

COMMENT 

This section is an application of the general rule laid down ms 14 
and the words of the section as well a3 of illustration (a) show that it is not 
necessary that all the acts should form parts of one transaction but that 
they should be parts of a series of similar occurrences* 

Section 14 provides that facts showing the existence of any state of 
mind 6uch as intention or knowledge are relevant when the existence of 
any such state of mind is jn issue or relevant and this section provides 
specifically for allowing evidence of similar occurrence, in each of which 

1 Emperor v Atloomiya Uusan, (1903) * Emperor v Debendra Prasad (1909) 

S Bom 129 6 Bom L P» SOj per 36 Cal 673 See also Emp'rvr v patxhit 

Chaudavalar and Aston JJ Jacob J 4 Das (19*0) 47 Cal C7I, P b. 

dissenting 


Facts bearing 
whether act was 
intentional 
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the person doing the act was concerned, whenever there is a question 
whether an act is done with a particular knowledge or intention 1 . 

In this section, as in s 14, the intention of the party is taken into 
account But if there is no common link between the fact to he proved 
md the evidentiary fact, they cannot form a series A regular system 
worked by the common intention should be proved 

Evidence tending to show that the accused has been guilty of criminal 
nets other than those covered by the indictment is not admissible unless 
upon the issue whether the acts charged against the accused were designed 
or accidental, or unless to rebut a defence otherwise open to him 

Whenever it is necessary to rebut, even by anticipation, the defence 


m question 1 

CASES. 

Libel.—In an action for libel instances of acts of the plaintiff more 
or less closely resembling the particular act of misconduct imputed to the 
plaintiff in the libellous statement are not admissible in evidence The 
defendant must justify the libel as true in substance and in fact bj proving 
its truth, not the truth of other act, and occasions having nothing to do 
with the one in question 5 , 

Alurdef —Where prisoners had been convicted of the wilful murder 
of an infant child which they had received from its mother on certain 
representations as to their willingness to adopt it, and upon payment of 
a sum inadequate for its support for more than a very limited period, and 
whose body the evidence showed had been found buried in the garden of 
& house occupied by them the Court admitted evidence that se\ cral other 
infants had been received by the prisoners from their mothers on like 


was maliciously shot or whether the shooting was accidental, proof that tlip 
prisoner had at another time shot at the same person was considered 
relevant 5 Where a prisoner was charged with the murder of her child bv 
poison, and the defence was that its death resulted from an accidental 
taking of such poison, evidence to prove that two other children of hers 
and a lodger in her house had died previous to the present charge from the 
same poison was held to be admissible®. 

Arson —Upon s trial lor arson with intent to de£raad an insurance 
companj, evidence that the prisoner had made claims on two other m 
pu ranee companies in respect of fires which had occurred in two otlur 


* Emj*ror v llarjirttn I alt i (1025) 
■50 Bora 174 28 Bom L R 115 

* AmrtUx Lai 11 cur a v Fmperor, 
(1015) 42 Cal 0'7 , Emperor t llarjuan 
I alji, (19-Jj) 50 Bom 174, 28 Bom 
L U 115 

* Siuhrshaw II Sulhta v Pnvjthau 


R Ratnagar, (1913) 15 Bom L B 130 

* Hahn v Attorney General for htie 
South H ales [18941 A C 67 

* Rex v Samuel I ole. (1823) R A 
R 631 

« Peg v Cotton (1873) 12 Cox 400, 
Ttj v Itoiicn, (1874) 12 Cov 030 
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houses which he had occupied previously ami m succession, was admitted 
for the purpose of showing that the fin: which formed the subject of the 


tnnsaction m question the accused had obtained an advance from a 
^u«n broker upon a chain which he represented to be a gold chain, but 
which was not so, and endeavoured to obtain from other pawn brokers 


On a charge againt the accused of cheating by falsely representing 
that he was the agent of an estate and could procure for the complainant 
appointment to the vacant post of manager to the estate, and thereby 
obtaining a sum of inoncv as a pretended security deposit, evidence of 
instances of similar but unconnected transactions with other persons, 
before and after tbe date of the offence charged, was held to be admissible 
under this section not to establish the factum of the offence but to prove 
that tbe transaction in issue was one of a systematic series of frauds, and 
that the intention of the accused on the particular occasion in question 
was dishonest and fraudulent 1 

A person emploved as a clerk m charge of the renewal of licenses for 
hand-carts received Its 2 for each such renewal, whereas he ought to 
have taken Re 1 14 He was charged with cheating, and evidence was 
produced showing that he had taken two annas in excess from, persons 
other than those named in the charge It was held that such evidence 
was inadmissible either under s 14 as the question of the accused’s guilt 
did not depend upon the state of his mind or feelings but upon actual 
facts or under this section because there was no question whether the . 
act of the accused was accidental since he admitted that he knew what 
amount he was entitled to take from the licenses’ 

Robbery.—P introduced himself as a Raja’s son to a prostitute who 
passed into his keeping He then introduced G as his door keeper and 
both visited her house till the night of December 9, 1944, when she was 
found next morning to ha\e been murdered and robbed The accused 
were tried on charges of murder, conspiracy to rob, theft, and abetment 
of each other m the commission of the theft and murder It was held 
that evidence that P had similarly introduced himself as a wealthy man, 
in 1915 and 1918, to three other prostitutes who each became his mistress 
that he then introduced G as his door keeper, that both visited the women, 
and suddenly disappeared, and that their disappearance was followed bv 
discov ery.^by the women, in each case, of the loss of their money or 

1 Regina v Gray, (1800) 4 F & F 36 C»I 573 { Emperor v Yakub Ah, 
1102 (1916) 39 All 273 

* The Queen x Franctt, (1874) L R * Emperor x Abdul Wahid Khan, 
2CC.R 128 (1911) 34 All 93 

S Emperor V Debendra Prosad (1909) 

E 4. 
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oruamcntB, was not admissible under s 9, 14 or 15 Section 9 did not 
"''ii fur the purpose oi proving identity as the murder and theft took 
■ ■ ’ -* ""'/tori+n m 1915 and 1918 

uent occurrences 
lurdeied woman 

The first explanation ana ms v l ;» u/ “*•“ »“/ on excluded such 

evidence Section 15 was not applicable as there was no question of the 
, ■* - — A +v “f* hems accidental or intentional or done with a 

’ 4 “* ""si 


16 When there is a question unetnej. «* r 

Existence of act was done, the existence of any course 
n«” when rde °* business 1 , accoidmg to which it naturally 
vant would have been done, is a relevant fact- 

Illustrations 

(a) The question is, whether a particular letter was despatched 
The facts that it was the ordinary course of business for all letters 

put in a certain place to be carried to the post, and that that particular 
letter was put in that place, are releiant 

[b) The question is, whether a particular letter reached A The 
facts that it was posted in due course, and is as not returned through the 
Dead Letter Office, are relevant 

COMMENT. 

Under this ^section the ordinary course of a particular business is 
' * •* * h at, on the particular occasion 

ne ordinary and general rule 
> a gentleman be left with a 
*- » +Lot they reached his 
. c Court may pre 

wed in particular 
> ral maxim omnia 

~ - rightly done), and 

is lubeu uu mv *» fficial and commercial 

matters is, to a great extent, uniform In such cases there is a strong 
presumption that the general regularity will not, m any particular instance, 
bo departed from 

■ • ■ 1 ■ WL *'"'*♦ "'oivi +he ordinary course of a 

or trade or business 
™ *—»*•»• in\ -relates 


usage in a private house, however 
weight as the ordinarj routine of office 

1 f>ni»ror ▼ Pan'hu Das (19201 47 

<•.» irii, r a 
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CASES. 

Registered letters.— V person refusing a registered letter sent by post 
mnot afterwards plead the ignorance of its contents 1 . Similarl), if a 
tter is put into a post office, that is pnma facie evidence, till rebutted, 
lat the addressee received it m due cour«c The post marks on letters 
re considered as evidence of the dates and places mentioned thereon 
"herea notice to quit was sent bj a registered letter, the posting of which 
as proved, and which was produced in Court in the cov cr in which it had 


Press cop) of a letter.— V press cop) of a letter wu admitted by the 
strict Court for the purpose of proving that a notice of allotment of 
hares had been dul) communicated to the defendant No notice to the 
efendant to produce the O'lginal letter appeared on the record There 


riting of a deceased secretarj of the company, whose duty it was to 
espatch letters after the) had been copied in the letter book The de 
ndant denied having received any letter or notice of allotment It was 
eld that the press-copy letter was inadmissible for the purpose of proving 
ue communication of th- notice of allotment* 

VDMISSIONS. 

17. An admission is a statement, oral or docu- 
Admission de naentarj, which suggests any inference as 
ned to an} fact in issue or relevant fact, and 

finch is made b} any of the persons, and under the 
ireumstances, hereirafter mentioned 
COMMENT. 

An ‘admission' is a statement of fact which waives or dispenses with 
he production of evidence by conceding that the fact asserted by the 
pponent is true Admissions are admitted because the conduct of a 
arty to a proceeding m respect to the matter in dispute, whether by 
cts, speech, or writing which is clearly inconsistent with the trath of 
is contention, is a fact relev ant to the issue 

It is immaterial to whom an admission is made An admission made 
o a stranger is relevant Admissions are as much binding on the Crown 
s ordinary person? In English law the term ‘admission’ is used in civil 
ases, whereas the term confession* is used m criminal cases as acknowl¬ 
edgment of guilt This dist mction is not maintained m this Act and ss 17 

1 LodtJ AU ileaK v Pcaret J/oAun Roy, * Raft Das Chalarbat > r The Official 

1871) 10 tV It 223 Liquidator, Cotton Ginning Company Ld., 

* Joqcndro Chunder GJu m< v Dicarla Caicnpore, (18S7) 9 All 3C6. 
ath Kar molar, (1888) 15 Cal C81 
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to 22 a-e applicable to end as well as criminal cases Statements bi the 
accused are admissions under es IT and 18 and puma facie evidence 
•■gainst the ma«.er but not in hi3 far our 1 The word ‘confession has 
not been defined anywhere A confession is an admission made at am 
time b) a person charged with a crime, stating or suggesting the inference 
that he committed the crime* Confession would include an admission 
of criminating circumstances Thus a confession is one species of adnns 
sion namely an admission consisting of a direct assertion, by the accused 
in a criminil case, of the mam fact charged against bun, or some fac* 
essential to the charge Confessions are a sub species of statements, and 
a species of admissions Confession to be admissible m evidence must be 
v oluntary 

Ei erj admission made by an accused person is not m the new of 
the law a confession nor can it be held that admissions mean only state 
ments made bv parties to civil proceedings and do not include statements 
made bv parties m criminal proceedings Ever) statement, oral or 
documentarj which suggests an) inference as to an) fact in issue or 
relevant fact made b) an accused person is an admission under 63 17 and 
18 and under s 21 an admission ma> be proved as against tbe person who 


statements are confessions 3 A confession which is inadmissible mav ve 4- 
fo* other purposes be admissible as an admission under s 18 against the* 
person who makes it m civil matters 4 Thus admission of guilt bj a 
person to a police officer though not receivable in evidence in the criminal 
trial maj be proved in civil proceedings as an admission under this 
section and ss 18 and 2P 

Admissions may be oral or contained m documents c g , letters 
depositions affidavits plaints written st atements-deeds receipts horo« 
copes Admissions maj be implied from the arquicscencc of a part) The 
general rule is that admissions are admissible against the part) niakmw 
them and not against an) other partv The e\ception3 to this rule are- 
mentioned in p 3 18 to 20 

18 Statements made bj a part} to tlic proceeding. 

Admission U ““ t® All} SUCh piltj, Vlw,, 

party to pro- the Court regards, under the circumstance*' 
° r ^ ie c,iSC » as eApres&h or impliedi} 

authorized b} him to make them, are 

admissions 
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Statements mc.dc bj parties to suits smug or sued in 
u mtor m ft representative character, arc not ad- 
rrpctcntn11vc mi ct ioi»s unless tlic\ were made while the 
ehirectcT, p. rU making them held that character. 

Statements m< de b\ — 

(!) peisons who lime an\ propnetan or pecuniary 
ijviwiynter interest in the subject-matter of the pro- 
weinnbjtH ceedmg *.nd who make the statement in 
their character of persons so interested, or 

(2) persons from whom the parties to the suit 
ly person from h« \ t » <l®mcd their interest in the subiect- 

■Uhora interest . , , , 

derived 111 itter of tllC SUlt 

are ad minions if they are made during the con¬ 
tinuance of the interest of the persons making the state¬ 
ments 


comment. 

Sections lb ami 19 inlicitc the persona bj whom an admission must 
I e made 

Statements bj the accused are admtsstons under this section 1 

Section 18 Jars dow nfive cU'-ses of persons who can make admissions— 

(1) Part) to the proceeding 

(2) Agent authorized b\ such party 

(3) Party suing or sued m a representative character making 
admissions while holding such character 

(4) Person who has any proprietary or pecuniary interest m the 
subject matter of the proceeding during the continuance of such interest 

(5) Person from whom the parties to the suit have denied their 
interest m the subject matte- of the suit during the continuance of such 
interest 

(1) Parly lo the proceeding—A statement made by a party in a 
former suit between the same or different parties is admissible The pro 
ceedtng maj be civil or criminal 


i i i dlj v Emperor, (ltPO) 04 Cal 237 
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matter m dispute, and be made by the declarant in Ins character of a 
person jointly interested with the part' against whom the evidence is 
tendered” 1 

A statement made by a suspect before the coroner is admissible under 
this section and s 21* 

** l , * "" ' ’ ause the 

business 
an agent 

whom the 0 1 ’ 

or impliedi 
eg, a j>ta 

principal was a bastard* Before the statements of an agent can be 
rclerant as admissions the fact of agenc\ nust be pro' ed The manag¬ 
ing member of a joint Hindu family is the agent of the family He may 
acknowledge debts though be cannot rc\ne a debt already time barred 
His acts are binding on the other members 

Counsel, pleader, attornty —Admissions of facts made by a plead& c. 
in the conduct of a suit on his client s behalf are binding on the client* 
But a party is not bound, generally speaking b' a pleader’s admission 
in argument on what is a pme question of law 8 An admission by a 
counsel or a pleader on a point of law cannot therefore bind the client 1 . 


not competent to enter into a compromise on behalf of his client without 
Ins express authority to do so but the Allahabad High Court has held 
that a counsel has such power* 

Co-defendants—-An admission or o confess on of judgment by one of 
se'Cial defendants in a suit is no evidence against another defendant. 
Xo defendant can, by an admission or consent, con\ey the right, or dele 
gate the authority to one, for more than his own share in property® 

Partner,—Partners are agents of one another so far as the business of 
partnership is concerned Where several persons are engaged in one 
common business or dealing, a statement made b\ one of them with 
reference to any transaction which form3 part of their joint business, has 


1 Ta\t.r tltli Eln. a 743 p 012 
Jfrojan VafSor' AlmWh Jim (1016) 
44 Cal 130 143 144 

* l perorvlTamnalh (192j) 23 B»m 
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L r 631 \ 
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Singh Thai nr (192S) 3 Luc 41« 

* AtajnA lWool Gunnt» v Gour 
itnnrt fJr&ia, (18CK) 0 M • R 37o, 
ifatnlrr y Sun/frotflJ (1901)3 Horn 
I P 467 , Emperor j£iiu»W ( 1 * 128 ) 
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8 Jagapati Mt dollar y Elambara 
Mudnlmr (1997) 21 Mad 274, Jang 
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alwavs been licll admissible as evidence against the others* Each 
member of a firm being the agent of the others for all purposes w ithm the 
scope of the partnership business admissions bj one arc binding on all 
heetion 21 of the Indian Limitation \ctis to a certain extent, an exception 
to this rule 

Principal and surety—The admissions of a principal can some 
times (but only seldom) be received as evidence in an action aijain «/ 0 e 
surety upon bis collateral undertaking In these cases the main lnqmrj 
is, whether the declarations of the principal were made during the trans 
action of the business for which the suretv was bound so as to become 
part of the res fjcstw * 

Guardian,—The admissions of a guardian ad litem or nett friend do 
’ 1 1 ~ f to bind him 

' High Courts 
can sign an 
the principal 

of a debt go as to extend the period of limitation against his ward pro 
vided the guardian a act was for the benefit of the ward s property The 
Calcutta High Court holds a contrary a lew 4 

(3) Party suing or sued in a representative character —This means 
trustees executors administrators managers in the character of an 
executor or administrator or the assignee of a bankrupt 

It is important that such persons must make the statement in their 
character of persons so interested A statement made by a trustee 
executor or administrator is not admissible against him when sued as 
trustee etc if it w as made before he became trustee etc This principle 
i> grounded on the fact that a statement against the interest of a person 
making it will not be made unless truth compelled it But the fact that 
two persons have a common interest in the subject matter does not entitle 


another 1 ■ 4 1l 4 < \ 

would af 1 1 1 «| i « 1 i i 

unfair m | , < i i 'I 

is no e\ idence against another defendant® 

(4) Person who has any proprietary or pecuniary interest —'Where 
several persons are jointly interested m the subject matter of a suit an 
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dispute and be made by tbe declannt m his character of a person jointh 
interested with the party against whom the cadence is tendered 1 

Vo adrai'sion made bj one of several parties in fraud of the others 
jointlj interested will not bind the others 

(5) Persons from whom the parties to the suit have denied their 
interest m the subject-matter of the suit—Statements wade cither b\ 
parties interested or by persons from whom the parties to the suit ha\i 
derived their interest are admissions onlv if they are made during tin- 
continuance of the interest of the persons making the statement V 
statement by a person who has parted with his interest in properti is oi 
no evidential value V, a landowner filed a «uit for ejectment against 
B, a tenant B alleged he was a permanent tenant at a fixed rent under 
an agreement with the original owner of the land, who was dead, and put 
in evidence statements made bv the original owner after he had transferred 
his interest It was held that the statements \ ere inadmissible’ 

When the statements b\ interested persons are relevant against ouc 
another it is not sufficient that the interest be subsequent m point of 
time it must have been derived from the person who made the statement 
sought to be used as an admission 3 The admissions of a former owner of 
j roperty after he has ceased to have anv interest in it ere not evidcnct 
against the partv in possession 

This clause indicates that there ought to be a privity ic mutual or 
successive relationship to the same rights of property Privies re of 
three kinds *— 

(I) Privies in blood as an heir, an ancestor, and co parceners 

Privies m law, as executor and testator, administrator and a 
person dying intestate 

(3) Pnvies in estate or interest, as vendor and purchaser, lessor an 1 
lessee mortgagor and mortgagee, donor and donee 

The grounds upon which admissions arc evidence against those in 
pmitv with the part} making them are that they are identified in interest 
Where it was proved that an agreement «ued on was made by the plaint if 
on behalf of himself and the other proprietors of a theatre, evidence of 
the declarations of one of such other proprietors was held admissible on 
the part of the defendant* A recital in a mortgage bond ns to thi 
receipt of the consideration bj the mortgagor is admissible as against a 
subsequent purchaser of the mortgaged propurtv, and, therefore, in r 
suit based on the mortgage bond the onus lies on the defendant purchaser 
to prove that no consideration has in fact pa^ed 5 

1 1 r3r>iteri*c J in ifrajan ilatbar * Kko.vm Kuree Che rdhra n t ( u*f 

v Al Jim (101C)«C»l 130 U3. —» '• ■*--* *■ “ ' « " ~" 

ll( Tnylor llth Un * 743 j 512. 

* «« Ini ,l««7 y /Hii (101C) 0 * 

I~ B. I- 2" • . 

\*n*tamhA v Gyalhur, (l^CS) 10 (W*)) 6 IM "06 
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19 Statements mndc b) persons whose position or 
Admissonsby h^bilit) it is nccossar) to prot c as against 
r»r<orawho*e ant part) to the suit, ere admissions, if 
roMtwn must bo statements would be relevant a 

punst rsrty to against such persons in relation to such 
position or liability in a suit brought b) or 
against them, and if thc\ are made whilst the person 
nahing them occupies such position or i£ subject to/mch 
liability 


Illustration 

A undertakes to collect rents for B 
B sues A for not collecting rent due from C to B 
A denies that rent was due from C to B 

A statement bj C that he owed B rent is an admission and is a re 
levant fact as against A if A denies that C did owe rent to B 

COMMENT 

The object of this section is not to lay down that certain statements 
are relc\ant or admissible but merely to add to the category of j ersons 
by whom a statement maj be made before it can be considered to be an 
admission within the terms of the Act The statements referred to in 
this section become adm ssible only provided that they satisfy the require 
ments of s 17 as regards their nature and s 21 or any of the following 
sections as regards their liability 

The section forms an exception to the rule that statements made b) 
strangers to a proceeding are not admissible as against the parties Thus 
m an action by the trustees of a bankrupt the latter s admissions made 
Before the act of bankruptcj are admissible in proof of the petitioning 
creditor a debt 1 Similarly the admissions of a cestui que trust are 
evidence against a trustee as far as their interests are identical* 

The illustration exemplifies that when the liability of a person wh< 
is one of the parties to a suit depends upon the liability of a stranger to 
the suit then an admission by the stranger m respect of his 1 abihtj 
amounts to an admission on the part of that person 

The admissions of a person whose position m relation to property in 
«uit it IS necessary for one party to prove against another are in the nature 
of original evidence and not hearsay though such person is alive and 1 as 
not been cited as a witness 3 


* Earruon t 1 aUanee (18' ) 1 Bug 

* t !i Me dm v Ko nb (188') j M* 1 
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20 Statements made by persons to whom a part) 
Adamsons by to the suit has express!} referred for in 
peisonsexpressly formation 1 in reference to a matter m 

referred to by , . 

pattj to suit dispute are admissions 
Illustration 

The question is whether a horse sold by A to B is sound 

A sajs to B— Go and ash C C knows all about it C 5 statement 
is an admission • 

COMMENT. 

I£ a party instead of expressing his belief in his on n n ords names, 
another person as one whose expected utterances he appro\es before 
hand this amounts to an anticipatoiy adoption of that person s statement 
and it becomes when made the part) a own 1 

This section forms another exception to the rule that admissions b> 
strangers to a suit are not relevant Under it the admissions of a third- 
person aro also receivable in evidence against and have frequently been 
held to be in fact binding upon the party who has expressly referred 
ai otl er to } m for information in regard to an uncertain or disputed 
matter ' 1 

1 ‘Expressly referred for information’ —There must be an express, 
reference for information in order to make the statement of the person 
rcferrel to admissible Such admissions come \ery near to the ease of 


iction on contract or in an action for tort" 

If one party in a case offers to the other part) to settle it pro\ ided that 
a witness makes a statement on oath as to a certain fact in dispute and 
the statement is made it shall bind the party making the offer* 

CASES. 

V horse having been killed by falling down an old shaft of a mine 
'Inch had not been sufficiently covered over the owner of the horse 


it the shaft was his It 
ith his declaration was- 
on the ca«e to rccoier 

<01 ipensition for the loss of the horse* 


* Llm/d v lltlfan 1 8 

* Sjbro j v W Me \\%VS) 1« V V. 
43o 


» V. ui tv fl 10 0 
* Ta Ur lUHEdn t "GC\ p 6 nl 
» ffc I a "6\ p S n 3 
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G* 


A prisoner was indicted for receiving stolen poods knowing them tc> 
lia\e been stolen To pro\c Lis guiltj knowledge evidence was gi\en 
that being a*ked hv tl e police ns to the I rices he had given he said ho 
dil not then know but his wife would make out a list of them and 
next da\ she in his presence produced a list which was received in 
evidence against him It was held that it was admissible 1 

21 Admissions are relevant and maj be proved 
as against the person who mokes them 1 , or 
Prooi of his representative in interest 2 but the} 
Know* nauns c ' inn o t be prov ed b\ or on behalf of the 
them »nd by or person who makes them or by his repre 
on the r behalf sentativ e in interest, except in the follow ing 

cases — 


(?) An admission maj be proved bj or on behalf 
of the person mal mg it, when it is of such a nature that,, 
if the person making it were dead, it w ould be relev ant as 
between third persons under section 32 


(2) An admission may be prov ed by or on behalf 
of the person making it, when it consists of a statement 
of the existence of anv state of mind or body, relevant or 
m issue, made at or about the time when such gtate of 
mind or body existed and is accompanied bj conduct 
rendering its falsehood improbable 

(3) An admission may be proved by or on behalf 
of the person making it if it is relevant otherwise than 
as an admission 

III istrat oi s 


(a) The nuestion between A. and B is whether a certain deed is- 
or is not forged A affirms that it is genuine B that it is forged 

A mav pro\ e a staten ent by B that the deed is genuine and B may 
prove a statement by A that the deed is forged but A cannot prove a 


third parties if he were dead under section 32 clause (2) 


1 Pry V Hallory (I8S4) bC, i 
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20 Statements made by persons to vrbom a part} 
Admissions by to tbe suit h/is expressl} referred for in 
peisonsexpressly formation 1 m reference to a matter m 

referred to by , , , 

partv to suit dispute are admissions 
Illustration 

The question is whether a horse sold by A to B is sound 

A saja to B— Go and ash. C , C knows all about it C s statement 
is in admission 4 

COMMENT. 

If a party instead of expressing his belief in his on n w ords name*, 
another person as one whose expected utterances lie approiea before¬ 
hand this amounts to an anticipatoiy adoption of that person s statement 
»nd it becomes, when made the party s on n 1 

This section forms another exception to the rule that admissions b\ 
strangers to a suit are not relevant Under it the admissions of a third- 
person ato also receiv ablo in evidence against and have frequentli been 
held to be in fact binding upon, the part) who has expressly referred 
another to him for information in regard to an uncertain or disputed 
matter* 

1 ‘Expressl) referred for information’.—There must be an express- 
reference for information m order to make the statement of the person 
referred to admissible Such admissions come aerj near to the case of 
arbitration In the application of this principle it matters not whether 
the question referred be one of law or of fact, whether the persons to whom 
reference is made ha\e orhaienotan) peculiar knowledge on the subject 
and whether the statements of the referee be adduced me\idence in an 
action on contract, or in an action for tort* 

If one part) m a case offers to the other partv to settle it pro\ ided that 
a witness makes a statement on oath as to a certain fact in dispute and 
the statement is made, it shall bind the partv making the offer* 

CASES, 

A horse having been killed bj falling down an old shaft of a mine 
which had not been sufficiently cohered over the owner of the horst 
i barged a person w ho was in the possession of a mine near to the spot with 
liemg also in possession of that shaft Ihe latter denied that the shaft 
was his but said that if a miner s jury were called, and thc\ should sav 
that the shaft w as his he would pa) for the hor«e A miner s jurv w a^ 
" ’ ’ ’ ’ it the shaft was Jus It 

■ ■ itb his declaration was. 

1 on the ca«o to recoier 

«nmpt n«atum for the loss of the Horse* 

» Uisti re s 10“0 * Lloydv IliIEre {I'll)! 1"S 

1 T%\1 r, UthEdn.,* ICO t» 52’ » Sybroy x \S Ult 1M N V. 

1 fM « "6\,p 5*3 43o. 
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A pn«oner was indicted for receiving stolen goods knowing them to- 
have been stolen To prove Ins guilt} knowledge eudoncc was given 
that being a'ked bv the police as to the prices he had given he said he- 
did not then know but his wife would make out a list of them and 
next da} she m his presence produced a list which was received in 
cv ldence against him It was held that it was admissible 1 

21 Admissions ire relevant and may be proved 
as against the person who makes them 1 , or 
Proof of ad hts representative m interest- but the) 
mi*s ons agauut cannot be proved bv or on behalf of the 

persons maling , r , , 

them and by or person who makes them or by his repre 
on the r behalf sentativ e in interest, except m the follow ing. 
cases — 

{1) An admission may be proved b) or on behalf 
of the person making it, when it is of such a nature that,, 
if the person making it vv ere dead, it w ould be relev ant as 
between third persons under section 32 

(2) An admission may be proved by or on behalf 
of the person making it, when it consists of a statement 
of the existence of an) state of mind or bod), relevant or 
in issue made at or about the time when such gtate of 
mind or bod) existed, and is accompanied b) conduct 
rendering its falsehood improbable 

(3) An admission ma> be proved b) or on behalf 
of the person making it if it is relevant otherwise than 
*18 an admission 

llluslrat ons 

{a) The question between A and B is whether a certain deed is- 
or is not forged A affirms that it is genuine B that it is forged 

A may prove a statement by B that the deed is genuine and B rna} 
prove a statement by A that the deed is forged hut A cannot prove a 
statement bj himself that the deed is genuine nor can B prove a statement 


course 


proper 


mav prove these statements because they would be admissible between, 
third parties if he were dead under section 32 clause (2) 


« Peg v Mallory (1834) lo Cox 4oG 



rm> law or evidence 


|tit\p n 


<50 


(t) A is accused of a crime committed bj him at C?lcutta 
He produces a letter written bv himself and dated at Lahore on that 

ecause, if A 

(d) A is accused of receiving stolen goods knowing them to be stolen 
He offers to prove that ho refused to sell them below their value 
A may prove these statements though they are admissions, because 
thej n re cxplanatorv of conduct influenced by facts m issue 

(c) 4 is accused of fraudulently having in his possession counterfeit 
■coin which he knew to be counterfeit 

H* offers to prove that he asked a skilful person to exam ne the coin 
j s he doubted whether it was counterfeit or not, and that that person did 
examine it and told him it was genuine 

4 may prove these facts for the reasons stated m the last preceding 
dfotfrflfioii 


COMMENT 

This section laj s do" n as a general rule that admissions are rdev ant 
■and ma\ be proved against the person who makes them or his representati\ c 
in interest Admissions are relevant against persons making them, and if 
duly proved, though not conclusn e, are sufficient evidence of the facts 
•admitted 1 

The person against whom an admtssion is proved is at liberty to show 
that it was mistaken or untrue When an admission is duly proved and 
the person against whom it is proved docs not satisfy the Court that it 
was mistaken or untrue, the Court mi) decide the case in accordance 
with it An erroneous cdmmion does not bind the person making such 
- dmission 

• \n oral confession by an accused pprson not being open to exception 
i ndcr b 24, 25 or 26, is as an admission by an accused person, a relevant 
fact and may be proved at his trial under this section, and therefore such 
a confession made to a Magistrate is relevant, and may be proved by the 
evidence of the Magistrate* The accused went to a police station and 
lodged a first information of murder, narrating the events preceding the 
t ommission of the offence and stating further how the offence was com¬ 
mitted It was held that the nanativc of the antecedent events was 
.admissible ns admissions not amounting to confessions’ Illustration (a) 

* vemphfips this rule The rule laid down m this Bcction must be taken 
‘•ubjccttoBS 21,25 and 2G of this Act and ss 104 and 304 of the 
■Criminal Procedure Code * 

1 ‘As against the person who makes them ’—The expression means 
that admissions are relev ant as again«t the person by oi on whose behalf 

I J/sjuj 1/ya v j\o Tha la, (1693) * let'll Ro’iti ilranrtr v LaliC J lohan 

■ ” ‘ ' * * *' r 49 Cat 167 

* Quttn i,mprr«s v J3ha\rah ChunJer, 
(1*98) 2 C W \ 702 
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thov arc made A person is not concl ided bv Ins statements unless thev 
have been acted upon b} the opposite partt Till the} arc acted upon 
it ma\ be shown that the) wc'c mistaken or untrue 

2 'Represcntatne in interest —This expression will include those 
who are privies in blood law or estate The purchaser at an ordmar/ 
execution sale is in priv} with and is the Teprcscntativ c in interest of the 
jud<nnent-debtor so as to be bound by the latter s admissions 1 Ther 
is a distinction between the position of a purchaser in a private sale an l 
in a public sale in execution of a decree In tho former he clemes hi* 
title through, and cannot require a better title than the vendor m the 
latter he acquires his title b} operation of law edv ersely to the judgment 
debtor and so freed from all alienations and incumbrances eSected bj the 
debtor subsequentl} to tbc attachment of the propert} sold m execution 1 
But the purchaser in a public or a pm ate sale acquires onl} the right, 
title and interest of the judgment debtor with all its defects and the 
creditor takes the propert} subject to all equities which would affect it in 
the debtor s hands 

Exceptions —Admissions cannot be proved b} or on behalf of the 
person who makes them because a person will ah\a}s natural!} make 
statements that aie favourable to him To this principle three exceptions 
are laid down m the section — 

Excep Ion l —This exception makes admissible the statement made 
by a person as to the cause of Ins death or as to anv oftne circumstances 
'* * v 4 luse 

(&) 

was 

wounded and when he believ ed he would not rccov et were held adnuasi 
ble though he did not die until eleven days afterwards and though the 
surgeon did not think his case hopeless and continued to tell him so until 
the day of his death 

Exception 2—The state of a mans mind or bod} is relevant under 
s 14 and s‘atements narrating such facts indicating the state of mind or 
body may be pro\ ed on behalf of a person narrating them But such 
statements should have been made at or about the time when such state 
of mind or body existed see illustrations { d ) and (e) Section 14 mereh 
declares that such statements are relevant This clause shows that such 
facts or statements maj be proved on behalf of the person making them 
notwithstanding the general rule that persons cannot make evidence for 
themseh es by what the} choose to sa} 

Exceptions—This cxcc 1 ll ‘ 1 * 

under ss 6 to 13 will not 

-a®. b/diaJA <sA ■j, 1 

refer to this exception 

This exception is intended to apply to cases in which the statement is 
sought to be used m cv idence otherwise than as an admission for instance 

* lthat Chnnder Sirl-or r Bent i (a * Thnendronaih Sannyal v ” 

dhvb Striae (1S0G) 24 Cal O'* Mahomed Ghoee (1SS0) 8 I .A. 6j 
Mo vfftr //<*•«»» v Mohvrt Boy * ifotley t ease (182o) 1 Hood. 

22 Cal 000 r C 9 V 
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41 s part of the res galas or as a statement accompanying or explaining a 
particular conduct but a statement which is inadmissible as an admission 
■under the general rule can be made admissible as such by reference to this 
■exception*. 

CASE. 

Where defendants Nos 2 and 4 sold a property to defendant No. 3, 
which they obtained under a partition, and subsequently colluded with the 
plaintiff and denied the said partition as well as the sale, the statements 
made by them in a petition and a written statement filed by them in 
certain previous suits, which went to shew that there had been a parti¬ 
tion and they had changed their attitude, were held to be admissible as 
against them under ss 21 (3) and 11 (2) 1 

22. Oral admissions as to the contents of a docu- 
WheaomUd inent are not rele'ant unless and until the 

P arty P ro P osin S pro\e them shows that 
men is are reie no is entitled to give secondary evidence 
' rant * of the contents of such document under 

the rules hereinafter contained, or unless the genuineness 
of a document produced is m question. 

COMMENT. 

"" * * . 1 ' • 'oduced must 

i tion of the 

writing Itself, and if the document is inadmissible for want of registration, 
no secondary evidence of the contract can be recened A par tv’s ad¬ 
mission as to the contents of a document not made in the pleadings, but 
tn a deposition, is secondary evidence, and cannot supply the place of 
-the document itselP 

English law.—-The principle laid down in this section is a departure 
from English law which admits oral admissions of a party os to the con¬ 
tents of a document, even when the document might ha\ e been produced 
-ai evidence against him. 

23, In civil cases no admission is relevant, if it is 
Admisrtons m raa(lc cither upon an express condition 

‘•inJwiei when that evidence of it is not to he given 1 , or 
relevant under circumstances from which the Court 

-can infer that the parties agreed together that evidence 
of it should not he given 2 . 

I Ahrt Ctory.nn PatUnd v Emma (l$97)23Cil 310. 2 C TC X, 91 
J rrVvx p<u\a*d, (1030) C J,nr U . * Eh*L\ J train m r Parrafrt Han, 

» tymiiMM t. Jloianianntmt, (18?1) SB II C. (A a J) 103 
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Explanation —Nothing m this section shall be taken 
to exempt any barrister, pleader, attorney or vakil from 
giwng evidence of any matter of which he may be com¬ 
pelled to gi\e e\idence under section 12G 

COMMENT. 

Tins section Uvs down that in cm! cases an admission is not relevant 
when it is made (I) upon an express condition tiat evidence of it is not 
to be given or (2) tinder circumstances from which the Court can infer that 
the parties agreed together that evidence of it should not be given 
This section does not apply to criminal cases (see s 29) 

1. ‘Express condition that evidence of it is not to be given’.— The 
section protects communications made without prejudice’ Confidential 
overtures of pacification and any other offers between litigants made 
without prejudice are excluded on grounds of public policy For if parties 
v\ ere to be prejudiced b> their efforts to compromise it would be impossible 
to attempt any amicable arrangement of differences 1 The expression 

without prejudice means without prejudice to the writer of the letter if 
the terms he proposes arc not accepted It means this I make jou an 
offer which jou may accept or not as yon like but if jou do not accept 
it my having made it is to have no effect at all 1 If the terms proposed 
in the letter are accepted a complete contract is established and the 
letter, although written without prejudice, operates to alter the old state 
of things and to establish a new one 3 If letters marked ‘without 
prejudice’ are tendered in evidence and the other party admits them, the 
admission implies that the privilege is withdrawn Letters so marked 
-how the writer s desire as to the privilege, but unless there are circum 
stances bom which it can be inferred that the other party agreed to respect 
the privilege, the letters cannot be excluded under this section* 

The replj to a letter written without prejudice’ cannot be admitted 
m evidence even though not guarded in a Bimilar manner The words 
once used will exclude an entire correspondence 

The rule which excludes documents marked ‘without prejudice’ has 
no application unless some person is m dispute or negotiation with another, 
and terms are offered for the settlement of the dispute or negotiation 5 

2. ‘Under circumstances from which the Court can infer that the 
parties agreed together that evidence of it should not be given’.—Such, 

must 'De oi such a character that t'ne Court must naturaYly 
come to the conclusion that the parties agreed together that ev idence 
of it should not be giv en In a suit for rent, there was a talk of settle 

1 Iloghion r Hoghton, (1S52) 15 Bear 
JT8 

* In re Jlttxr Steamtr Company (1871) 

URCCh 822 827 

1 Hotter v IfiMer, (16S9) 23 Q. B 


D 335. 

* The Lvebune Improvement Trust v 
P L Jaitly 4 Co, (1929) 5 Luc 4C.i 

* ISadharrao x Gvlalbhci (1898) 43 
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nunt between the plaintiff s pleader and one of the defendants when tl e 
suit vn* about to be instituted It was held that the mere fact of tie 
i on'creation talcing place when the parties were contemplating that a su t 
mi"ht be instituted w as not m itself sufficient to pre\ ent the com ersatu n 
irom being put in evidence* 

Vn admission made to a stranger, under whatever terms as to sccrec, 
is not protected bj law from disclosure 

Explanation —Under the explanation the legal adviser of a part) 


24 A confession 1 made by an accused person is 
Confession nrelevaut m a criminal proceeding, if the 
caused by mdu making of the confession appears to the 
promise whe a Court to nave been caused bj any induce 
,sv ment, threat or promise 2 having reference 

criminal pro..', r . <•>, „ 

c edmg to the charge against the accused person > 

proceeding from a person in authority 4 and sufficient, 
in the opinion of the Court to grve the accused pe r son 
grounds which would appear to Jura reasonable 6 for 
upposing that by making it he xv ould gam an} advantage 
or atoid an) evil of a temporal nature 6 m reference to 
the proceedings against him 

COMMENT 

The substantnc law of conlc«sion is contained jn ss 24 to 30 of the 
Evidence Act and the adjective Jaw mss 161 3C4 and 033 of the Criminal 
Procedure Code Confessions are received m evidence in criminal case 1 ' 
upon the same principle on which admissions are received in civil cases 


null practice threat or inducement in making such statement must be 
1 ound b) the language of the statement and by jts ordinary plain meaning 
'tnd the act spoken to must be given its legal consequence 2 

The confession of an accused is only relevant against himself tbougl 
s 30 is an exceptn n to this rule 

According to this section a confession by an accused is irrelevant if it is 
iau«se l by (1) inducement • (2) threat or (3) promise The inducement 
threat or promise should hare (a) reference to the charge against th< 
accused (6) proceeded front a person in authority, and (c) been sufficient 

* n ifabetf v /lt ft lit 3lta Emptror (10"»5) "3A W 8 1 *! go 
(|PlG)44(dl 13) r a 

5 Irr Mc*r» C J In pajj/a r 
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to gi\c the accused person reasonable grounds for supposing tliat b) 
making the confession he would gam an) advantage or atoid an 7 c\ il of 
1 temporal nature in reference to the proceedings agam 3 t him 

A confession is relct ant— 

( 1 ) if it is made after the impression caused bi an) such induce 
nent threat or promise has been full) renun ed{s 23) 

( 2 ) if it is not made to a police officer (s 2 o) or 

(3) if it is made in the presence of a "Magistrate when the accused 
is in the custody of a police officer (s 26) 

Under the English law confessions are di\ ided into two classes (1) 
judicial confessions, and ( 2 ) extra judicial confessions 

(1) Judicial confessions are those which are made before a Magts 
trate ot in a Court in the course of legal proceedings 

(2) Extra judicial confessions ore those which are made b) the 
jart) elsewhere than before a Magistrate or in a Court 

1 ‘Confession’ —A confession is an admission made at any time b) 
any person charged with a crime stating or suggesting an inference that 
he committed that crime 1 

The word confession cannot be construed as including a mere m 
culpator) admission which falls short of being an admission of guilt* 
An incriminating statement which falls short of an absolute confession 
but from which the inference of guilt follows is a confession withm the 
meaning of this Act"* 

A confession if proved satisfactorily to be voluntary and genuine is 
I " 1 i *- 1 ^ ' 1 i ,f 1 i 1 1' V 


consistency with the surrounding circumstances about which there is 
no doubt The confession must be looked at as a whole and it would not 
be right to take isolated portions of it and to consider whether any of them 
amounts to an admission of guilt or not* The Court however is at 
liberty to disregard any self exculpatory statements contained m the 
confession which is disbelieved* Where it is found that certain state 
ments in the confession are false the entire confession need not be 
rejected for that reason 9 A Court is at liberty to use the confession as 
it stands and deme a deduction of the guilt of the man who made it 
c\en while rejecting portions of the confession which are false* But if 
it appears that the confession has been improperly induced, then the Conrt 

1 Stephen 0 D g Queen Empress r Emperor (1905) P Jt. No 20o/190j(Cr) 
Bab Lnl (1834) 8 Ml 509 539 r 8 * Queen Emprtes y Jagrvp (IBSj) 

<? ten Enprtu v \ana (1839) 14 Bum All 648 MS 

*■ * * T Uma (1838) Un 


3 Quern Emprest v Nona (I8S9) 14 1 Mala D n y King E peror M9-'9) 

Ik m °fiO f B. Uahman r K%ug 5 Luc. 2 jo. 

r 
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ls bound to exclude it, no matter how true it may be 1 Deliberate and 
voluntary confessions of guilt, if clearly proved, are among the most 
effectual proofs in law 8 . 


mining on the admissibility of a confession is whether it appears to thi 
Court to have been induced by the means mentioned in this section 4 
It is not sufficient to render a confession irrelevant under tbis section that 
there may have been added to it a statement which has been improperly 
induced by threat or promise In order to make a confession irrelevant 
it must be shown that the confession itself was improperly induced 8 It 
is the duty of the Court to inquire very carefully into all the circumstances 
under which the confession was taken, and particularly as to the length of 
time during which the accused was in custody 7 

A confession differs from an admission 

(1) Confession is a statement unde b> an accused per3on which is 
sought to be proved against him in a criminal prrceeding to establish the 
commission of an offence by bun, while adnu«*ion is usually applied to 
a civil transaction and comprises all statements amounting to admissions 
»s defined in b 18 

(2) A confession if deliberately and voluntarily made may be 
icccptcd as conclusive in itself of the matters confessed* an admission 
is not a conclusive proof of the matters admitted bi \ mav operate as an 
t «toppcl 

(3) \ confession always goes against the person making it , an 
admission may be used on behalf of the person making it under the ex 
ceptions provided in s 21 

Sec Comment on s 17, supra 


declarations of the accused, or the circumstances of the case 8 

The word ‘appears’ is not so strong as the expression ‘prov cd* l ° 


< Lntprror v J}hayt, (I DOC) 8 Horn 
UP. C97 roa 

* Fmjxror v V aroyan (1007) 0 H m 
I. R 7VJ 801. 32 Bom 111, t » 

* J1W3J 21) D 1! 

* (10OO) 2 Horn L. R 701, ~~> Bum. 
KN 


I Queen Emprets v ,V arauan, (1801) 
3 Bom L R 122 

* Queen Emprttt v Sangnpp/i (1889) 
Unrep Cr C 463. Cr R No 23 of i«"«>, 
Emperor v JN arnt/nn tup 

* Feg t GtlUt (18oC) 11 Cox T9. 
Jvtnjin^rrw v jUW»Auxn-t Prosod, 
(1925) 4 1st ftlfi 

1,3 kh\ro Mnnr3a( v The FtnptU/T, 
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The threat to cone under this section.must be sufficient to give the 
■accused grounds for supposing that, by making the confession, he would 
gam an advantage* 

To reject a confession it is not necessary that there «hould be positivi 
p'oof to establish that the confession had been obtained by use of threat, 
^persuasion, etc Anything from a barest suspicion to positive evidence 
would be enough for a confession being discarded A confession m its 
normal state is an entire!} suspicious article A retracted confession is 
\\ orse 1 

\n approv er’s disclosure is in its Very nature alway s the result of 
an inducement or promise, viz , inducement to confess upon a promise 
•of pardon and it is only when it is extorted as the result of undue duress, 
■such as threats or violence, that this section is applicable and the 
■statement must be ruled out of eviden-e 3 

3 ‘Having reference to the charge against the accused person’ — 
“Charge’ means a criminal charge or a charge of an offence in a criminal 
proceeding The inducement, threat or promise must b» with reference 


4n inducement to confess regarding one crime will not invalidate a 
■confession as to another and different one except where tne two offences 
-are so blended together as to form one transaction* 

V. promise or threat made to one accused will not render a confession 
made by another, who was present and heard the inducement, irrelevant 4 
4 ‘Person m authority’ —This expression does not mean a person 
ba\ ing control over the prosecution of the accused 0 Thetest would seem 
to be, has the person authority to interfere in the matter, and any concern 
or interest in it would bo sufficient to give him that authority* For 
example, a manager of a big estate is a person in authority because 
he has great authority over villagers of the v lllage comprising the estate 5 
\ccordmg to English cases any one engaged in the arrest detention 
■examination, or prosecution of the accused or some one acting in the 
presence and without the dissent of such a person is a person in authon 
} ty 9 The belief of an accused t*>at the persons to whom he made a 
confession were persons in authority is not sufficient to bring-them 
within the term 10 

4n attomev engaged in the investigation of a crime, for the purpose 
•of getting up a p'os-cution is a person clothed with authority to offer 


1 S X J/ulcrjj v Queen Empress, 


* /fjmav -Inn //earn (1941) Car 
J. M 101 
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Ob nir i kw or evidc' tv [cm u it- 

'•ucli an inducement 1 So is a police officer invested with the powers of 
n additional District Magistrate* Similarly a but Inspector’s man, 
holding out an inducement as from the Sub-Inspector to the accused that 
the Sub Inspector would treat them leniently if they confessed, is a person 
in authority and the confession eo made is inadmissible" 

5 ‘Grounds which would appear to him reasonable’.—The word. 
Sppear' imports judicial discretion It sb ow s that t he Court has to decide 
the preliminary question of admissibility on n consideration of the evidence 
and the surrounding circumstances 1 1 The question which a Court has to- 
decide when determining on the adnussibihtj of a confession is whether 
it appears to the Court to have been induced by the means mentioned in 
that ecction It may be that this section does not require positnc proof, 
\nthm the meaning of section 3, of improper inducement to justify the 
i eject ion of the confession The use of the word ‘appears indicates, it 
' han would be necessary if 

- ■ rhaps in a particular case 

the confession had been. 

, u • , osition to saj that such 

appeared to it to hiie been the case Still although that very probably 
a confession may be rejected on well grounded conjecture there must be- 
something before the Court on which such conjecture can rest the mere 
sub°equent retraction of a confession which has been dul> recorded and. 
certified b) a Magistrate, is not enough in all cases to make it appear to 
have been unlawfullj induced" The Court has to determine the 
•uifficiencj of the inducement, threat or promise as affording certain 
grounds to see whether the grounds would appear reasonable for the 
supposition mentioned in the section and to judge whether the confession. 

of the inducement threat or 
mablj b sed on the circum- 
telude tlip confession The- 
mcntalit\ of the accused Tathcr than that of the pcr=on in authority ha* 1 
to be taken into account bj the Court in determining the effect of the 
inducement, threat or promise It lias to consider not merely the actual 
words, but also the words, coup 1 - 1 - **- * Vn ( 

which might be construed bj 4 
to an inducement, threat or j 
<oup!cd with the acts and cci 
may amount to the same®. 

6. 'Temporal nature’ —The inducement must be of a temporal hind, 
i e , not spiritual or religious Confessions obtained bi spiritual erhorta 
tions ate admissible in c\ iden^e 

f _* TbtQitf, v Cmplu-t, (IStfi) 2 Cv T ."I'w \ \nrajnn (1007) 0 I, m 

t J i» Ifj' idur Thjtn \ 1 isj 

I mprnr, (10*0) 8 Ton 

i t Tbf trcn'n (10-5) 0 Lsh ■ 
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V merely inor"l cohort tion to tell the truth js not objectionable 1 
Confession by sn accused who has been administered an oath —A confession 
bs an accused person is not rendered irrelc\ snt under this section 
juerelj because the act used person has been sworn or affirmed 4 
CASES 

Indueeme r r 

on a charge 


an evidence 3 On a trial for larconj evidence." as received of a confession 
made bj the accused to the prosecutor in the presence of i Police Inspcctoi 
immediatel) after the prosecutor had said to the accused The Inspector 
■tells me you arc making house breaking implements if that is so jou had 
better tell the truth it maj be better for you It w as held that the 
confession was not admissible in e\ idence 4 

A confession made by an accused on the faith of a promise made b 
"the police officer making the inqmrj that he w ould get off if he made a 
til closure*, or would get a pardon 8 was inadmissible in e\ idence Similarly 
a confession made before a "Magistrate who had told the accused that il h 
made a full confession he would take that fact into consideration in award 
mg punishment was inadmissible 1 A confession made by an accused with 
the explanation added that lie was giten to understand that he would b 
made an approver or there \ as reasonable prospect of his rcceiv ing i 
pardon was not admissible in evidence® But v here a'ter m iking such a 
confession the accused mule e statement under s 3o4 of the lode of 
Criminal Procedure m which after stating that he had no hope of obtain 
ing a pardon he affirmed the confession previously made it was held tLat 
such statement might be used as against the person making it 9 

No inducement.—The accused was called up bj his 1 laster and told, 
\ou are in the presence of two police officers and 1 should ad\ice jou 
that to anj question that maj be put to jou you \ ill answer truthful)}, 
so tl at if jou La\e committed a l«ult jou m^.y not add to it by stating 
■what is untrue The master afterwards added Take care we know 
more than jou th nk The xccused thereupon m«_le a statement It 
was licl 1 that such a statement was admissible agolmt him on his tn-1 
/or 1 ireenj 10 
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Tlic accused \vl lie in the custodv of a policeman on a charge of arson, 
said to her mistress If 5 on forgive me I will tell 3 on the truth The 
mistress answered Ann did you do it ? The accused thereupon made 
a statement It was held that the statement thus made was admissible 
1 gainst the accused 1 


A and his wife were c eparately in custody on a charge nf recemng 
stolen propertv A person who was in the room with A said I hope 
toil will tell because Mrs G can ill affoid to lose the moncj and the 
constable then said If jou will tell where the piopertv is -you shall set 
your wife It was held that a statement made bv V afterwirds wa*- 
admissible in evidence 3 

A was in custodj on a charge of murder B a fellow prisoner said 
to lmn I w ish } ou w ould tell me how v on murdered the boy—prav split 

A ' 

B 

It 

rendc r tbe statement inadmissible* 

The accused two children one aged eight and the other a little older, 

o\ ed that 
they had 
1 ou had 

better lsgoodbojs tell the truth whereupon loth the accused confess 
<“l It was held that this confession was admissible in evidentc against 
them 8 

A 11 accused charged with felony being in custody handcuffed m the 
house of the prosecutor after a conversation with the prosecutor an l 
mother person in which he was told that the) would do all tlic\ could for 
him said If the hand-eufis are taken oS I will tell sou where I put the 
] ropertv It was held that this statement was receivable in evidence 
md could not be objected to cither as a confession made under a promise 
> t a statement obtained b\ duress 3 

\\ here a police officer read over to tbc accused the statements which 
lw had taken from others and then told him ‘ I know the w hole thing now . 
mil tlw. nccu'cd thcrcuj on made a statement in consequence of wlucli hi 
was arrested and Ins confession was duly recorded it was held that the 
cnnfi < u ricorded under those circumstances was free and voluntary • 
an I w is perfectly admissible in evidence 7 
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Person in authority —Auditor—'W, a travelling auditor in the ser\ice 
of the G I P Bailwav Companj, Lav ing disco\ ered defalcations in the 
account of the accu< * ’ went to 

him and told him t to jail 

and added that * it cr which 

the accused was brought before the Traffic Manager m w hose presence he 
signed a receipt for, and admitted having received, a sum of Its 826 8 0 
The accused was subsequent!) put on his trial [or criminal breach of trust 
as a sen ant in respect of this and other sums Tt w as held that the words 
used bj W the travelling auditor, constituted an inducement to the 
accused to confess, and that W was a person m authority, and that the 
receipt signed by the accused was therefore not admissible m evidence 
on his trial 1 II 

Panchayat.—Where an inducement to confess a crime proceeded from 
the member of a panch the confession made in v irtue of the inducement 
was held not bad, the member of the panch not being a person in authority^ 
A panchayat is not a police officer but he is a person in authority 
within the meaning of this section A confession made by an accused 
before the panchayat who only told the accused to speak the truth was 
held admissible m evidence 3 But it is for the Court to decide what weight 
should be attached to such an admission* 

A confession is inadmissible when, in answer to the enquiry of the 
accused, whether he would be saved from the consequences if he confessed 
the panchayat assured him that he would be let off if he disclosed ever) 
thing and when the confession was made as the result of such assurance 4 
Where the v lllage panch told the accused that the truth had come out and 
that he had better sav what he knew and the accused thereupon confessed 
his guilt it was held that the confession was inadmissible in ev idenec® 

Magistrate.—A Deputy Magistrate before taking down a statement 
from a person brought before him b) the police noted on the paj>er on 


officers who brought him I warned the accused that what he would sav 
would go as evidence against him so he bad better tell the truth It 
was hold that the use of such language was calculated to hold out an 
inducement to the accused to confess and that such a confession was 
therefore inadmissible in evidence against him T 

Two dajs after a daemtv had been committed m a certain village, T 
went to the Village Magistrate of that village, who was enquiring into the 
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dacoity and requested him to report that T had not been concerned m the 
dacoity The Village Magistrate replied that there was already t hui 
and erv against T but that if T spoke the truth he would consult the 
Head Constable and arrange that T should be taken as a witness T at 
first denied all knowledge of the dacoity, but ultimately made a confession 
T was charged, with others with having committed the dacoity, and this 
confession was deposed to by the Village Magistrate It was held that 
the \ illage 'Magistrate was a person in authority and that as the arrange 
ment promised by him before the confession was trade was obviously 
intended to he one that would save the accused from prosecution if hi 
would confess the confession was inadmissible 1 

Doctor —The accused made a confession of his guilt to the medical 
officer of his regiment who told the accused when he was under his 
treatment in the hospital that it would be better for him to tell the truth 
is to how he came about certain w ounds It was held that the medic il 
officer was not a person in authority in respect of anv proceedings which 
might he contemplated ox taken against the accused who made the con 
fession to him and that all that he represented to the accused was that 
< n medical grounds it would be for the accused s benefit if he told the 
truth as to how he came bv the wounds 3 

Company officer—The accused made a confession of their guilt 
to a company officer of their regiment who stated to the accused 
that ho had already obtained information from another person and 
promised secrecy if they told the truth It was held that the officer was 
not shown to be a person in authority in relation to any proceedings that 
were to be taken against them and that the alleged deception and in 
dneement w ere co\ ered by the pro\ lsions of s 20 3 

Captain —The captain of a vessel said to one of his sailors suspected 
of Iming stolen a wetcli— That unfortunate watch has been found and 
if you do not tell me who vour partner was, I will commit you to prison 
as soon as we get to Newcastle—You arc a damned villain and the 
^allows is painted in your face It was held that a confession made In 
the sailor nftcr this threat was not receivable in evidence on his trial foi 
the felony 4 

Spiritual exhortation — Vn accused charged with murder being a few 
days short of fourteen was told by a man who was present when ho was 
taken up but not a constable Now kneel you down I am going to ask 
you a very serious question and I hope you will tell me the truth, in tl t 
j rcsence of the Almightv ’ The accused in consequence made certain 
statements It was held that the statements were admissible in evidence 

1 Thwt'n’ii Vudahi \ F n/xror 8 Emptrorx ilahannlb X*/ JlWlfl) a 
Horn L.R 607 
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Neighbour.—'The mere fact that an accused person considered a 
neighbour, who held out an inducement to have been a person in authority, 
is not sufficient to render a confession to him inadmissible m evidence 1 

Confession to 25 No confession 1 made to a police 
pohcs»officer not officer 2 shall be proved as against 3 a person 
to be proved accused of any offence. 

COMMENT. 

Under this section a confession made to a police officer is inadmissible 
in evidence except so far as is provided bj 8 27 Section 27 serves as a 
prov iso to this section 

The object of this section and s 26 is to prevent the practice of tortnu 
1)) the police for the purpose of extracting confessions from accused 
persons Under this section no confession made to a police officer is 
admissible against the accused Any incriminating statement made bj» 
an accu«ed to a police officer is inadmissible in evidence* The broad 
ground for not admitting confessions made to a police officer is to avoid 
the danger of admitting false confessions 3 Under the next section a 
confession made to a private person by a person m custody of the police 
is inadmissible m evidence 

Section 2C does not quality the plain meaning of this section* 

Section 162 of the Criminal Procedure Code enacts that no statement 
made by any person to a police officer in the course of an investigation 
shall jf taken down in writing be signed by the person making it, nor 
shall such writing be used as evidence 

English law.—Sections 25 26 and 27 differ widely from the law of 
England In England confession to a police officer is admissible in t 
evidence m the absence of threat or promise 

I Confession’ —The Madras High Court has held that a statement 
■of a confessional nature made by a witness to a police officer is a confc'sion 
of an accused jicrson within the purview of this section The section 
renders the statements of approvers to police officers inadmissible \n 
admission of guilt made to a police officer by any person cannot be proved 
as against any person accused of any offence whether he be the person who 
made the admission or not* 
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Tins section does not exclude all statements bj an accused to the 
police but only confessions There is a distinction between mere admis 
sions and confessions which are statements either directly admitting guilt 
or suggesting the inference of guilt of the crime charged TnC general 
rule in the section is further subject to that ^hich admits statements 
leading to discovery whether they amount to confessions or not Excul 
patory statements by an accused to the police as to what, according to 
hrt case actually happened on the occasion of the commission of the 
offence and put forward by way of defence, are admissible as admissions 
iiotw ltlistandmg that they arc shown by other evidence to be untruthful 
A useful test is to the admissibility of statements made to the police isto 
iscertam the purpose to which they are put by the prosecution If the 
prosecution relies on the statements as true they may and probablj in 
manv cases will, be found to amount to confessions If thej are relied on 


deceased described the occurrence, and stated that he was seized by them 
but escaped and concealed himself m a paddy held that he went to the 
houses of sc' eral people for assistance against the murderers but was turned 
uwaj ns a mad man, and that he then went and slept at the house of 
another person it was held that the statements were admissible in 
evidence* 

2 ‘Police-officer’.—This term should not be read in a strut techm 
i nl sense but according to its more comprehensive and popular meaning' 
It applies to every police officer and is not restricted to officers in n 
regular police force Thus a Chowkidar*, ft Police Patel* a village head 
man under the Burma Police Act 5 , an abkari officer® an excise peon* 
md an excise officer according to the Calcutta High Court 5 are police 
officers , but a jailor 1 , an excise officer according to Rangoon High Court 10 
and an Assistant Commissioner not acting as a Magistrate but merely as 
«n cvccutnc officer 1 *, ore not 
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A statement made b\ an accused to the police, which does not amount 

dire 
adn 
a lx 

ship of the ho\ he stated that the bo\ belonged to him, the statement 
was held *idn't«sible against him, m a trial of theft regarding the box 1 2 

An admission made to a police officer before arrest is admissible in 
evidence* But if it is in the nature of a confession it will not be ad¬ 
missible 

3. ‘As against*.—This section does not preclude one accused person 
from proung a confession made to a police officer by another accused 
person tried jomth with him Such a confession is not to be recei\ed or 
treated as eudence against the person making it, but simply as e\idence 
on behalf of the other 3 A confession might be inadmissible under thi* 
section, jet for other purposes it would be admissible as an admission 
under s 18 against the person who made it m his character of one setting 
up an interest in propertv, the object of litigation or judicial enquirj and 
disposal* 

CASES. 

P, accused of the murder of a girl, gat e a police officer a knife 
saving it was the weapon with which he had committed the murder He 
also said that he had thrown down the girl s anklets at the scene of the 
murder and would point them out On the follow ing day he accompanied 
the police officer to the place where the girl s bod) had been found and 
pointed out the anklets It was held that such statements, being con¬ 
fessions made to a police officer, whereby no fact was disco\ered, could 
not be proced against P ! 

The accused on his arrest, made a statement m the nature of n 
confession which was reduced into writing b) one of the Inspectors in 
whosecustod) he was and subsequently signed and acknowledged bj bun 
in the presence of the Deputj Commissioner of Police at the police office, 
the Deputy Commissioner receding and attesting the statement in hi* 
rajiaci 1 ” ~ ' . • i il this state 

i* ent the Judge, 

who ( * under tlu» 

section it wag inadmissible On a case certified by the Adsocate General 
under cl 2G of the Letters Patent, it was held that the confession was 
not admissible in o\ idencc® 

All accused w as charged w ith the offence of belonging to a gang of 
j>er«oiis associated for the purpose of habitually committing dacoitv. 
During the jxibre cnqtun he had made a statement to an Inspector of 
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™-nduced b> him was given *to him 
1 1 + he 

It 
in 

admission of an incTnmn«.uug uw 

26 No confession made bj ant person whilst lie is 
Coniession by in the custod) 1 of a police ofheei 2 nr less it 
accused while m fee made in the immediate presence of a 
StotolSidi Magmiate 3 &liaU be proved as against 
against Vim Slich person 

Lxplnnution —In tin* section Magistrate 1 does not 
include the head of a Milage dischaigirg magisteiial 
functions m the l?iesidenc> of Tort bt George ox m 
Burma or elsewhere unless such headman is a Magistrate 
exercising the powers of a Magistrate urdei the Lode of 
Criminal Procedure, 1882 

COMMUT 

fiction 25 excludes corfcssion to a police officei unlei any cjicum 
stances Under this section no confession nwde by a \>erson m custody 
to oi y pardon other thin a police officer shall be admissible unless made 
in the immediate presence of a Magistrate Tins section excludes con 
fessions to an) one else while the person making it is in a ] osition to be 
influenced by a police officer Tne presence of the Magistrate secuies fht. 
free ami xoluntary nature of the confession and the confessing jer^on 
lias an opportunity of making a statement uncontrolled hi any fear of 
‘ « a further extension of the prmcij Ic laid 


e\ idencc under s A) even u n, - 

A statement made to a police officer by an fecu a ed person while in 
the custody of the police although intended to he made in self exculpation 
md not as a confession may be ncxertheless an admission of a cnnunatin 
circumstance, and if so, under es 25 and 26 it cannot he proved against 
the accused 1 If it is an admission of a criminating circumstance it 
'*-•»» under s or this Rcction* Tiut li it 
- « » ng 
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carryingawaj a box at right arid "hen asn.edb) a policeman about the* 
ownership of the box, he stated that it belonged to him it was held that 
the statement was admissible against him in a trial of theft regarding the 
box 1 

1 ‘Custody*.—-The mere teniporar) absence of a police man from 
the room m which the confession is recorded does not terminate his 
custody of the accused if ho has taken effects e steps to pre\ ent his escape 
whether by locking the door of the room or bj v, siting outside 2 As soon 
as an accused or a suspected person comes into the hands of a police 
officer, he is, in the absence of clear and unmistakable evidence to the 
contrary, no longer at liberty, and is therefore, m custody within the 
meaning of this section and s 27* 

2 ‘Police-officer* —This term includes police officers of Native 
States* A ]ailor is not a police officer, and a confession made to him 
may be gnen in evidence* 

3 immediate presence of a Magistrate’—The word Magistrate 
includes Magistrates of Natne States* Confess on made b\ the accused 


officer who is not a Magistrate e g a Portuguese Vdininistratoi* is not 
admissible in ci idence 

CASES 

Custody —\ person under arrest on a charge of murder was taken in 
a tonga from the place where the alleged offence was committed to 
Godhra * ‘ ' 

rode in fro 
end went 
meanwhile 

escort In ii l aosence oi tue pouten an me accuseu i laui a comnium 
cation to her friend with reference to the alleged offence At the trial it 

1 F V ir I Sunder SirjA (1890) 12 All 
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1 Ran «>•> 

* Queen Express v N aglj Kolu 
(ISO )2* 1 m 2 j 23" 

* Queen £ j e » v Tatyt (1893) "0 

« Q em L ,<re tv \cn i Keh 
(ls>9 ) 2. R. n 233 Queen En-prt** ' 



THE LAW OF EVIDENCE 


[CHAP II 


was propo=ed to ask what the accused had «aid, on the ground that she 
was not then in custody, and that this section did not appK It was 
held that, notwithstanding the temporarj absence of the policeman, the 
-accused was still in custody, and the question must be disallowed* 

While the accused was w the lock up of the Magistrate under trial, 
he was sent up bv the Magistrate to a hospital for treatment He was 
taken from the lock up to the dispensary bv two policemen, who waited 
outside on the ver* * * * 1 1 ' n 1 , ’ 

the di'pensarv by 
to another patient 
doctor It was he 

because the accused, who was m police enstodv up to his armal at the 
hospital remained m that custody even though the policemen were 
standing outside on the verandah* 

27. Provided that, when anv faet ib deposed to as 
How much of discovered in consequence of information 1 
cewd^Tro*® recei ' et f from a person accused of any 
accused mu be offence 2 , in the custodv of c police officer 3 , 
irowf so much of such information, whether it 

°mounts to a confession or not, as relates distinttlj to 
the fact thereby discov ered 4 , mav be prov ed 

COMMENT. 

This section comes into operation onl\ (1) if and when certun facts 
are deposed to as di«co\cred in consequence of information revened from 
an accused pcr«on in police custodv, and (2) if the information relates 
distinctly to the fact diswered 3 

r lnduce- 
non«, hut 
bj this 

section when the truth of the confession is guaranteed bj the dt eo\erj of 
facts m consequence of the information gnen* 

Scope —-This section serves as a proviso to ss 2o and 2G It ser\e» ns 
a proviso to s 25 when the accused is m the custody of th«* |w>Iice It is 
feunded on the principle that if the confession is supported bj the dis 
ro%er\ of a fact it mav be presumed to be true and not to ha\e been 
< Ttractcd* If the statement of an accused person in the custod) of 
jKihce is a necessary preliminary of the fact therebj discos ered, it is 
admi*>*ible under this section , it u immaterial whether the statement is 


» Fuiprttt r LtrUr (lSlo) 20 Bam 
1<V 

* Emprnr T Jtalrtnjwrt'l (191”) 19 
I. m U R. C«L 
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joints custody A police of&ccc can depose that the accused^went to 


the information received from an accused it is not competent to the police 
to replace the property in the place where it was discovered and to a«k 
the other accused to pioduce the property because there is no further 
discov er) under this section as against the other accused l 2 

- * 11 officer 

on to 
ation 

is to be given 3 * * * 

A statement is equally admissible whether it is made in such detail as 
to enable the police to discover the property themselves or whether it be 
of such a nature as to require the assistance of the accused in discovering 
the exact spot where the property is concealed* 

2 ‘Received from a person accused of any offence* —The statement 
must he of a person who was then an accused If at the time when the 
(onfession was made the person making it was not an accused person the 
statemen ’ 

his wife 
the west 
1 ecamc e 

v ent to the house of the informant and found the corpse of the woman 
in that TOom It was held that as the informant had not up to the time 
< f making the statement been accused of an offence the statement was 
not admissible* 

3 ‘In the custody of a police-officer’ —The section does not apply 
to information given to the police by an accused person who was not in 
custody at the time it was given® The submission of a person to tli 
rustodv of a police officer withmthe terms of s 4G (1) of the Criminal 
Procedure Code is custody’ within the meaning of this section 7 

4 ‘Such information as relates distinctly to the fact discover- 


never inten led to admit statements containing all actual confession of 
the crime 


l />to! Pemr nbran'tr r Lalit V ohan 
\ingh Kxj (JO'H) 40 C.il 10 

* Qut*n # nprtm v U i ih ji (10)0) 

2 R. m I 1 loan 

* Q >rn F.iw/« v IJa’a lal (1854) 
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Aung Da (1910) 2 U II It (1014 1D1C) 
114 

I lAgal Er r branrer v /af( Moha 
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This section is not intended to let in a confession generally but only 
such particular part of it as set the person to whom it was made in motion 
and led to his ascertaining the fact or facts of which he gives evidence 1 

The test of the admissibility under this section of information received 
from an accused person in the custody of a police officer whether amount 
ing to a confession or not is— was the fact discovered by reason of the 
information and how much of the information was the immediate cause 
of the fact diseo\ered and as such a relevant fact 3 ? 

It is not all statements connected with the production or finding of 
property which are admissible those only which lead immediately to the 
discovery of property and so far as they do lead to such discovery are 
properly admissible Whatever be the nature of the fact discovered that 
fact must in all cases be itself relevant to the case and the connection 


with the one thus made evidence and so mediately but not necessarilj or 
directly connected with the fact discovered are not to be admitted as 
this would rather be an evasion than a fulfilment of the law which is 
designed to guar l prisoners accused of offences against unfair practices ou 
the part of the police For instance a man says \ou will find a sticl 
at such and such a place I killed Rama with it A policeman m sucl 
a case may be allowed to say be went to the place indicated and foun 1 
the stick but anj statement as to the confession of murder would be in 
idmissible If instead of \ou will find the prisoner has said I placed 
a sword or knife in such a spot when it was found that too though it 
involves an admission of a particular act on the prisoner s part is admis 
sible because it is the information which has directly led to the discovery 
and is thus distinctly and independently of any other statement connecte l 
with it But if besides this the prisoner has sa d what induced him t 
1 ut the knife or sword where it has been found that part of his statement 
as it has not furthered much less caused the discovery is not admissible * 

V was tried for the murder of B whose dead body was recovered from a 
well B was wearing certa n ornaments but they were not found on his 
body A made a statement to the police— I had rernov ed the ornaments 
had pushed the boy into the well and had pledged them with \ The 
ornaments were recov ered from \ It was held that the statement that 

1 4rf* 8A 1 dnr v Quren Empreet * Queen Emprete t Conner Soi b 
(I8<«) 11 Cal 03* 4b. udin Umed t (18SS) 1- M*d 133, A*ana t 

1 " n r — ~ “ Queen Empreti (1803) P R. No 34 of 

■ 1804 (Or) ilauny TAa 1 or Queen 

Emprtu (180 )P J L.R 363 
■ • Fey t Jon (18*4) II B 

■ . a -4* -44 243 Queen Emprt,, 

■ i Nano. (1680) 14 K m -60 r b. 

■ ■ pew t 8* rjrutrofa (1930) 3- 

i~ R 5 4 10 li m Cr O 340 J 
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the accused had pledged the ornaments with X was admissible, but that 
the rest of the incriminating statement could not be received in evidence* 

The Madras High Court has in a case put a wider construction and 
held that the whole of the statement which leads to the discovery of the 
stolen article is admissible and it should not be cut up so as to confine it 
only to the actual v> ords which the accused may use to express the fact 
that he had hidden the properties 3 This case is followed by the Patna 
High Court*, but is dissented from by the Lahore High Court* 


• CASES. 

The accused was charged, under s 411 of the Penal Code, with dis 
honestly receiv ing stolen property In the course of the police investi 
gation the accused was ashed by the police where the property was He 
leplied that hchadkeptit, and would show it He said he had buried the 
property in the fields He then took the police to the spot where the 
property was concealed, and with his own hands disinterred the earthen 
pot in which the property was kept He made a second statement when 


that thcabov e statements were clearly in the nature of a confession, as the) 


< xclusion in regard to confessions made by a person m the custody of the 
police (2) That neither of the above statements was admissible m 
evidence under explanation 1 of s 8 as evidence of the conduct of the 
vccused Section 8, bo far as it admits a statement as included in the 

_ 1 «■ _ 1 _ „* V- 1 v -- a.. <V rn (IK_JDf _ 1 _ i 


B and R, accu°ed of offences under s 414 of the Penal Code, gave 
information to the police which led to the discovery of stolen proper!) 
This information was to the effect that the accused had stolen a cow and 


1 Julian v The Croern, (1020) 10 lAh 
’S3, r s 

* .VijaimulAu Po layiefn v King 
I mperor, (1027) 50 Mad 274 

■ LnJji Dutadh v Airrj t mperor, 
0027) U l’«t “47 


* £uHan v The Croicn tup 
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•a call and sold them to a particular person at a particular place It was 
held that the information was admissible in evidence' 

The accused were charged with the theft of some juan (a kind of 
gram) During the police imestigation they admitted that they had 
taken the gram and concealed it m a jar, which the} forthwith 
produced The identity of the jtcan recovered with th-t stolen was not 
proved to the satisfaction of the trjing Magistrate except h> tho«e ad 
missions and upon tho«e admissions they were con\ icted of theft It was 
held that as the accused themselves produced the juari it vies b) their 
own act and not from any information given bj them that the discover} 
took place and this section therefore, did not appl} and though the fac x 
•of the production of the property might be proved the accompan} ingcon 
fession made to the police was inadmissible in ev idence 5 

"Where the accused was told that the Sub Inspector w ould do some 
thing for him if he showed the place where the dead bod} was and he 
pointed out the place where it was buried it was held that the discover} of 
the body was admissible against him notwithstanding the inducement 

i,iv en' 

11 *"*• * ' d \\ here in a criminal 

certain information to 
of one of the accused, it 
" as held that it w as only the information first giv en which could be ad 
nutted under this section erd that it was nece« arj whtre two accused 
were said to have giv en information that what each accased said should "be 
precisely and separately stated* A and B were tried together by a Magis 
trate Both the accused admitted the oflence to persons who assisted the 
police in the investigation A accompanied the police and others to his 
house where certain of the stolen property was discovered B vas not 
taken to tlio house until after the discovery It was held th«*t ..s the 
-tdmission of the accused B when in police custody could not be proved 
•against him under s 20 and the admission of A was inadmissible 
-a 0 unst B, under this section the sentence against B was unsustainable 

28 If such a confession as is referred to iu section 
24 is made after the impression caused b\ 
anj such inducement, threet or promise 
has, in the opinion of the Court, been full} 
remov cd, it is relevant 

COMMEM. 

The proper place of this section would have been after e 24 a?it forms 
•an exception to tbe prov lsions of that section A confe ee ion is admis ibl«. 

1 v llurnbo’t Ckunder CloH, 
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‘ Qne « EtrprtU V Kemd* (ISSG) 

JO IV m 50 V 

* J«lw. t r*eC«tr», (l«')0 L*h. 

/ 


Ram Smjt t Tke Crvtn (1315) 
PR.No.: of 101C (Cr ) 

Q*een Enrru$ r Jai Sm (1 «« I 
P n.^ 12tUO00(Cr) 


Confess ion 

•val of impression 
tin e<l tiy in 
tlucement, tl real 




THE LAW OF EVIDENCE 


[CHAI II 


fd 

iftct tlie impress on caused bv any inducement threat or promise, has. 
been full* remov ed because it becomes free and % oluutarv The impression 
caused b) inducement, promise, or threat should have been fully removed 
before the confession is admissible by lapse of time or by caution gn en b) 
i person holding an authontv superior to that of the person holding out 
the inducement, or by any intervening act In determining whether an 
inducement has ceased to operate, the nature of such inducement, the 
time and circumstances under which it was made, the situation of tin 
person making it, will be taken into consideration by the Court 

No part of a confession caused in the maimer described in s 24 can 
he relevant except in the circumstances provided for by this section 1 
CASE 

An accused made a confession to a panchnyat before arrest, on 
Tanuarv I 1*122, and he was thereupon kept in custod\ bv the v lllagers till 
the arrival next da\ of the police who formallj arrested him and sent 


29 If such a confession is otherwise relevant, it 
Confession does not become irrelevant merelj because- 
\dntnoTto r °be " as ma( l c under a prom’se of secrecv 

rorne irrelevant or in consequence of a deception practised 
miTof «i£y, on tlie a0CU8etl person for the purpose 
«t ’ of obtaining it, or when he was drunk, or 

beenuxe it was made in answei to questions which he 
need not have answered, whatever niaj have been the 
form of those questions, or because lie was rot warned 
that he was not bound to make such confession and that 
evidence of it might be given against lnm 
COMMENT 

This section lays down that a releiant confession does not become 
irrelevant because it was made— 

(1) under a promise of secrecy, 

(2) in consequence o! a deception practised on the accused , 

(3) when the accused was drunk , 

(l) m answer to questions which the necu°cd need not have 
msw ored arid 

(•j) in consequence of the accused not receiving a warning that he 

nu 

U 

admissible, as an admission under s IS against the person who made it 

» ktfij Emprror v Vg»J I\> ilo, * Fmprror t Ca r#l i htindra ( old tr~ 

t l'tll) 2 L. 11 Pv. 1G8. (10--) GO Cal 127 
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Statements made bv a person in sleep me not receivable in evidence 
But a statement made by an accused when he is drunk is receivable in 
■evidence If a police officer gives an accused liquor in the hope of his 
■ e aving ■something and he makes any statement, tint statement is not 
rendered inadmissible in ev ldencc 1 

Section 164 of the Criminal Procedure Code provides the formalities 

-v- ■»* ng confessions Itsaysimong 

' am to the person diaking the 

But this section says that a 
confession does not become irrelevant because the accused was not 
warned that he was not bound to make it The Bombay High Court has 
held that the Criminal Procedure Code “is a special enactment applying 
■only to certain statements made in the particular circumstances content 
plated by s 161 It cannot overnde the general provisions of s 29 of 
ibe Indian Evidence \ct except where these circumstances brin^ the 
section into operation * 

CUES 

The accused made their confession of guilt to a company officer of 
their regiment who stated to the accused that he had already obtained 
information from another person and promised secrecy if the} told the 
truth It was held that the company officer was not shown to be a person 
in authont} in relation to anv proceedings that were to be taken against 
him and that the alleged deception and inducement were cov ered by the 
prov isions of this section 3 

The evidence of a policeman who overheard an accused person’s state 
ment made in another room and in ignorance of the policeman s vicinity 
- nd uninfluenced by it is not inadmissible 4 

Statement made under a promise of secrecy —A was m custody on a 
<harge of murder B a fellow prisoner, said to him, I wish vou would 
tell me how you murdered the boy—pray split ’ A replied Mill you 
bij upon vour oath not to mention what I tell you * B went upon his 
« ith that ho would not tell V then made a statement It was held that 
this was not such an inducement to confess as would render the statement 
inadmissible' V witness stated that an accused charged with felony, 
asked the witness if he had better confess, and the witness rej lied that he 
had better not confess but that the accused might say what he had to say 
to him for it »hould go no further The accused made a statement It 
was held that it was receivable tn evidence on the trial 5 

Statement made under deception —The accused a*kcd the ttirnkev 
■of the gaol in which he was locked to put a letter into the jx>st for him, 
and after his promising to do so the accused pave him a letter addressed 
to Ins fithcr, and the turnkey, instead of putting it into the pn«t, trans 
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iftti tlie impression caused bv anv inducement, threat, or promise, has 
been lullv remo\ ed because it becomes free and \ oluntan Tlie impression 


inducement has ceased to operate, the nature of such inducement, the- 
tune and circumstances under which it was made, tlie situation of tlie- 
person making it, will be taken into consideration by the Court 

No part of a confession caused in the manner described in s 21 can 
l>c relevant except in the circumstances provided for b\ this section 1 


otherwise rele 
\ ant not to ho 
oouie irrelevant 
lieesusp of pro 
miso of so croc y, 


CASE. 

An accused made a confession to a panchayat, before arrest, on. 
Tamiarj 1,1922 and he was thereupon kept m custody by the villagers till 
the arrival next day of the police who formally arrested him, and sent 
him before a Magistrate and the latter recorded his confession on the 4th 
idem It was held that the improper influence emploved b\ the panchayni 
continued to the time of the recording of the confession by the Magistrate, 
ind that such confession was inadmissible 1 

29 If such a confession is otherwise relevant, it 
Confession does not become irrelevant merelj because* 
it was made under a promise of secrecy. 
or in consequence of a deception practised 
on the accused person for the purpose 
of obtaining it, or w hen he w as drunk, oi 
because it was made in answei to questions which lie- 
need not have answered whatever may hate been the- 
form of those questions, or because he was not warned 
that he was not bound to make such confession, and that 
evidence of it might be given against him 
COMMENT 

This section lays down that a rele\ ant confession does not become- 
irrelevant because it was made— 

(1) under a promise of secrecy, 

(2) in consequence of a deception practised on the accused , 

(3) when the accused was drunk , 

(4) m answer to questions which the accused need not ha\c- 
answered, and 

(5) in consequence of the accused not receiving a warning that he 
was not bound to make it and that it might he Twed against him 


* KmO Emperor v Ajo Pa 2Itn, 5 Emperor v Caitti CJnndra Cohlir, 

(1003) 2L.D R 108 (1922) 00 Cal 127 
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Statements made bv a person in sleep are not receivable in evidence 
But a statement made by an accused when he is drunk is receivable in 
■evidence If a police-officer gives an accused liquor in the hope of his 
««.ving something, and he makes any statement, that statement is not 
rendered inadmissible in ev ltlencc 1 

Section 161 of the Criminal Procedure Code provides the formalities 
‘ ’ ” ng confessions It says among 

- ' am to the person making the 

- But this section sav s that a 
confession does not become irrelevant because the accused was not 
warned that he was not bound to make it The Bomba} High Court has 
held that the Criminal Procedure Code “is a special enactment applying 
only to certain statements made m tin- particular circumstances contem 
plated bj s 161 It cannot ov ernde the general provisions of s 29 of 
the Indian Evidence 4ct, except where these circumstances bring the 
section into operation’ * 

CUBS 

The accused nude their confession of guilt to a compan> officer of 
their regiment, who stated to the accused that he had alreadj obtained 
information from another person and promised secrecy if they told the 
truth It was held that the companj officer was not show n to be ft person 
m authority in relation to an} proceedings that were to be taken against 
him, and that the alleged deception and inducement were covered b} the 
provisions of this section 3 

The evidence of a policeman who overheard an accused person s state 
ment made in another room and in ignorance of the policeman s vicimt) 

« nd uninfluenced b} it is not inadmissible 4 

Statement made under a promise of secrecy.—A was in custod} on i 
charge of murder B a fellow prisoner, said to him, I wi«h vou would 
-tell me how vou murdered the boy—pray split” A replied, Will you 
b<J upon \our oath not to mention what I tell you B went uj>on his 
oath that he would not tell V. then made a statement It was held that 
this was not such an inducement to confess as would render the statement 
inadmissible 5 A witness stated that an accused charged with felony. 


Statement made under deception —The accused a«kcd the turnkev 
of the gaol in which he was locked to put a letter into the post for huu, 
and after his promising to do so the accused gave him a letter addre««ed 
t«> his father, and the turnkey, in«tead of putting »t into the j*> t, trans 
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raittc 1 it to the prosecutor It was held that the letter was admissible ih 
evidence n gamst the accused notwithstanding the manner m winch it was. 
obtained 1 

30 \\ hen more persons than one arc being tried 

Consideration ]omtl} 1 for the same oftence 2 , and a con 
(Lsritotm; fe = si0n “ adc ) j y one ° ! persons 

person making it affecting himself and some other of such 
“yuatatmUor P els0Wi3 Is psoied 4 the Court maj take 
cameoSence into consideration such confession 3 a^ 
igamst such other person as well as against the person 
ulio makes such confession 

Explanation —“Offenceas used in this section, 
includes the abetment of or attempt to commit, the 
offence 

Illustrations 

(a) \ aud B are jomtl> tried for tlifc murder o{ C It is proved 
that A said— B aud I murdered C The Court may consider the effect 
of this confession as against B 

(b) A is on his trial for the murder of C There is evidence to show 
that C was murdered by A and B and that B said— A and I murdered C ’ 

This statement mas not be taken into consideration bj the Court 
against A as B is not being jointly tried 

COMMENT 


be taken into consideration against such other person as well as against 
himself because the admission of his owu guilt operates as a sort of 
sanction which to some extent, takes the place of the sanction of an 


be true so far as its maker is concerned, but may be false and concocted 
through TU'vhce to far as it affects others 

This section is an exception to the rule that the confession of one 
person is entire!) inadmissible against another Where more persons 
thin one are jointl) tried for the same offence the confession made by one 
of them if admissible in ev idence at all should he taken into consideration 
against all the accused and not against the person alone who made it 1 
The i obey of the law in allowing a confession bv one accused to be con 

» Jtrx v Demnjtcm (18^5)2 0 & P » Bn; real v J)j Jt I, anu (lSS 1 *) 0 
418 Bom 288 231 

* Q r»n Lmprfi v Jagrnp (188>) 7 * Enprtti v Fa a B rapa (1878) X 
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sidered against another who is being jointly tried foT the same offence, 
seems to rest on the recognition of the palpable fact that such a confession 


stderation against another—- 

(1) if both of them are tried jointly; 

(2) if they are tried for the same offence , and 

on the point 

"i d is accomplices, 

and so strictly has this rule been enforced, that where a person was. 
indicted for receiving stolen goods, a confession by the principal that he 
was guilty of the theft, was held to be no evidence of that fact as 
against the receiver, and the decision, it seems, would be the same if 
both parties were indicted together, and the principal were to plead 
guilty”' 

I. ‘Tried jointly’.—There should be a joint trial of the accused 
" 1L ' “ who made 

whom the 
ue to the 

confession 

Where the accused pleads guilty at the trial and is convicted and 
sentenced, he cannot be said to be jointly tried with his co accused who 
pleads not guilt} 3 Similarh if one of the accused pleads guilty but he 
is not convicted or sentenced tdl the conclusion of the trial of his co 
accused, he cannot be treated as being jointl} tried with his co accused* 

0 1 ’ the accused 

the evidence 
" opinion that 

. ate with the 

plea of guilty, and therefore a confession by the person so pleading mai 
be taken into consideration as against any other person who is being 


pleads guilty and is convicted on the plea cannot be held to be tried jointh 


statement under s 347, Criminal Procedure Code, and after the endenco 
for the prosecution was closed pleaded guilty under s. 255 (1), it was 

Virtu. (1803) 17 Atl 521 

* (/area Emprtu r Palrji, (IS'M) pi 
R.m 115. 

* (jittm Emprtu r Ciiaaa Paruek I, 

(1800) 23 M»J. 131 . (tinmdnc tern 

Q*rr* Empntir Lalilmntnm pj * 3 
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held that their statement was admissible in evidence against the other 
■co accused 1 ^ ^ 


be said to be tried jointly for the same offence with other co accused and 


against the latter 15 

2. ‘For the same offence’.—Tins expression means an offence comm" 
under the same legal definition, i e under the same section of the law 
^Tien two persons are accused of an offence of the same definition arising 


separate offence from that of the accomplice 4 A and B were tried to 
getlier under s 239 of the Indian Penal Code on a charge of delivering to 
another counterfeit coins, knowing the same to be counterfeit at the 
time they became possessed of them A confessed that he had got the 
coins from B and had passed them to several persons at his request It 


‘ ’ 1 with the same offence 1 House 

property stolen at that theft, are 
the confession of one co accused 
cannot be taken into consideration as against the other 8 

3. ‘Confession made by one of such persons affecting himself and 


l In Tt Bol» Reddx (1913) 38 "Mad 
412 FaUiriKMin v The Crcnti t, (1924) C 
Uh 110 

1 I mptror \ kheoraj, (1008) 30 All 
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18 U1 440 
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<1883) 8 15< m 223 
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54 Mad 75 
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L It 453 , Empress oj India v Ganraj, 
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the confession mdireetlj affects & co-accused 1 The Madras High C 
has differed on this point and has held that a confession which mdin 
affects another accused not named in it on some circumstantial gro 
cannot be used against hun s Statements made by an accused w 
implicate his felloes and exculpate himself, are not regarded as evide 
Thus the test is that the confessing accused must tar himself and 
person or persons he implicates with one and the same brush 1 
confession must affect both the person confessing and the other acct 
Confession does not include a mere inculpatory admission which 
v hort of being an admission of guilt The terms of the section do 
countenance the construction of the statement into a confession 1 


must be a confession of guilt or a confession of facts which constitut 
law the offence charged Mere admissions of incriminating facts mil 
mount to a confession unless those facts and the necesaarj infere 
from them amount to an offence 1 The statement of an accused n 
after arrest and not amounting to a confession is not admissibl 

< vidence agamst a co accused but on!) against himself 1 

\ confession made b) a person against whom an mquirv is b 
made under s 476 of the Criminal Procedure Code is a confession m 
tbo meaning of this section® 

4 statement made b) a co accused in the course of trial in repl; 
questions under s 342 Criminal Procedure Code implicating an acci 
jerson is admissible as evidence against that person 10 

4 ‘Proved’ —The accused who is to be affected b) the confe ■ 
of a co accused his a right to demand that the confession should bestn 
I roved and shown to have been taken and recorded as prescribed bv 
^ode of Criminal Procedure The word proved means proved before 

< asefor tho prosecution comes to an end" "Where a confession is c 
1 roved afterwards it does not matter whether or not the other acci 
j cr«ons were present when it was made 1 * 

5 ‘The Court mi} take into consideration such confession’.—T 
section allows a confession made b) one of several persons to be ta 
into consi Ieration as agatMl such other person as well as agnt i*t 

l SAiwtAu. \ Enptrvr (19- 6) u0 (1901) J L. B T 133 
t« in ( 83 28 R n L II 1013 * Stngh v Empeme (I'M* 

> Prnun iron , ifoopn in re (1*130) Cal "00 Emperor v 4baiu Bh « 
4 M» 1 “V CXuelerbntty (1910) 38 Cit ] 

I l n» ' “ - * I °lr- ,c * VuXammad }in«i f Fmperor (1 
- . 50 01 318 

■ ■ * Em pen* t litaoji (19*4) *, I 

L It 614 

* »■ - » »® Em pen* x Cooper, (1930) 33 1! 

4111 . - « • L. R. "4" 54 K m 531 

■ » * I • II Harulomuik* rad<iynehi In 

1« ra 1. It 643 
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person making it It does not permit the confession to be used in favour 
of some other of the co accused 1 There is nothing m the section to 


soleh on the confession of a co accused cannot be sustained The term 
confession is not restricted to an unrctracted confession as once a con 
fession is proved it may be tal en into consideration The confession of 
one co accused cannot be said to be corroborated by the confession of the 
< tlier co accused Obvious considerations of justice require that a Court 
before acting upon such statements should insist upon independent cor 
joboration from other evidence in the case in inuterial particulars paiti 
tuUrl) as to idcntitj A Judge sitting with assessors ought never to 
convict an accused solely on the confession of a co accused since he has 
no materials before bim to enable him to decide whether as against the 
iccu*ed it is true or false If he is sitting with a jury he has a discretion 
i ither to withdraw the confession from the jury or to put it before them 
with the direction that they ought to acquit unless it is corroborated m 
material particulars by independent evidence* There must be corro 

I oration not only as to the crime but also as to the identitv of each one 
«f the ace used This is no technical rule but one founded on long judicial 
experience The Court can only treat a confession os lending assurance 
to other evidence against a co accused and a conviction on the confession 

I I a co accused alone would be bad in law* 

Confessions of a co accused can be taken into consideration against 
the other accused, but they are not technically evidence within the de 
finition given in s 3 of the Act and they cannot therefore alone form 
the basis of a conviction 4 It is at beat the evidence of an accomplice 
and the Court may presume that an accomplice is unworthy of credit unless 
he is corroborated in material particulars (s 114 lU {b )) Such evidence 
must be dealt with by the Court m the same manner as any other evidence 
The weight however, to be attached to such evidence and the question 
whether taken by itself, it is sufficient in point of law to justify a con 


Tf such confession is corroborated by other evidence it is immaterial 
whether m proving the case at thfe trial the confession precedes the other 
evidence or the other evidence precedes the confession 5 Such evidence 
is not sufficient to support & convection even if corroborated by ctrcum 
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stantial evidence, unless the circumstances constituting corroboration 

than tin 
. onfession 

alone is bad in law This-section provides that such a confession is to be 
an element in the consideration of all the facts of the case but it does not 
do away with the necessity for other e\ idence It is the duty of the 


Recently, the Rangoon High Court has held that the confession of a co 
accused mav be treated as evidence against an accused person m British 
India The weight, however, that is to be attached to it as evidence 
against the accused depends upon the circumstances of the particular 
case The Court is left to use its good sense in the matter* 

The difference between the confession of a co accused and the evidence 
of an accomplice is obvious The evidence of an accomplice is given on 
oath, whereas the statement of a co accused is not made on oath The 
evidence of an accomplice is capable of being tested by cross examination 
while the confession of a co accused cannot be so tested A conviction 
can be based on the uncorroborated testimony of an accomplice, though as r 
matter of practice the Court requires corroboration in material particulars 
but it cannot be so based on the statement of a co accused The evidence 
of a co accused cannot be treated on the same footing as the evidence of 
an accomplice 1 

Explanation —This explanation conies into plaj where the accused 
making the confession is charged with an offence and his co accused with 
an attempt to commit, or abetment of, the same offence 4 

Retracted confession —The Bombay High Court has laid down that 
a retracted confession, if proved to be voluntarily made, can be acted upon 


confession is a matter of j rudeace rather than of law 4 

The Allahabad High Court has held that it does not ncees<aril\ follow 
that, because a confession made by an accused person is subsequent!! 
retracted and there is little oi no evidence on the record to support the 
confession therefore the confession is to be rejected The credibilitv of 
such a confession is in each ca«c a matter to be decided by the Court 
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accoiding to the mam stances of cadi particular case, and if the Court i<* 
of opinion that such a confession is true the Court is bound to act, as far 
as the person making it is concerned upon such belief 1 It is unsafe to 
relj on and act upon the retracted confessions unless, upon a consideration 
of the whole of the e\ idence in the case, the Court is m a position to come 
to the unhesitating conclusion that the confessions were true It is often 
\er) difficult if not impossible, to come to such a conclusion unless 
'there is in the words of Ivernam, J, in Queen Empress v Iiaruji a , 
'reliable independent e\idencc to corroborate to a material extent and in 
.materialparticulars the statcmentscontamed in the withdrawn confessional 
statements ’ It seems, therefore to be unsafe in the majontv of cases 
to found A com iction on retracted confessions which are not corroborated 
bj credible independent e\ idence' A retracted confession may be taken 
into consideration, that is, used as evidence not onI\ as against the person 
making it, but as against persons tried jointly with the confessing accused 
for the same offence \s regards the person making it a retracted con 
fession maj, c\cn without am corroborative evidence form the basis of 
a conviction As regards the other co accused although corroborative 
evidence mav be ncce«arv it is not necessarv that such corroborative 
’ ’ ” 1 ' ’ tion and that 

the confession 


The same is the v iew of the Madras High Court It holds that it 
cannot be laid down as an absolute lule of law that a confession made 
and subsequent^ retracted by an accused cannot be accepted as evidence 
of his guilt without independent corroborative evidence The weight to 
be given to such a confession must depend upon the circumstances under 
which it was ongmaUv given and the circumstances under which it was 
retracted including the reasons given by the accused for his retractation 5 
If the reasons given bj an accused person for having made a confession 
which he suhsequentli withdraws arc, on the face of them, false, that 
confession maj be acted upon as it stands and without auj further 
corroboration 0 Where the onlj evidence against two persons accused 
of murder direct 1) implicating them m the commission of the crime 
consisted of confessional statements made by them before the committing 
Magistrate, which were subsequent!J retracted, and the statements in 
huch confessions were corroborated in material particulars by other 
evidence on the record, it was held that the evidence was sufficient to 
support a conviction' 
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The Calcutta High Court has ruled that it 13 not safe to com ict an 
accused on his retracted confession standing by itself uncorroborated 1 , 
and that to place any reliance on a retracted confession against a co¬ 
accused would be most unsafe* A retracted confession should carrj 
practical!} no weight as against a person other than the maker, it is not 
made on oath, it is not tested by cross examination and its truth is denied 
by the maker himself, who has thus lied on one or other of the occasions 
The very fullest corroboration would be necessan 111 such a case, far more 
than would be demanded for the sworn testimony of an accomplice on 
oath* A confession made out of Court, but retracted during the trial, is 
admissible in evidence 4 

The Patna High Court has ruled that a retracted confession is 
admissible in evidence but should have no weight attached to it unless 
it is corroborated in material particulars or the tribunal comes to the 
conclusion that the statement as a whole is a truthful statement In 
cither of these cases the retracted statement must be given full weight 
end may be used against a co-accused 5 

CASES. 

Where the accused was convicted of home breaking by night with 
intent to commit theft, and the onl} evidence against him was th con 
fession of a co accused and the fact that he pointed out the stolen propertv 
some months after the commission of the offence it was held that the 
mere production of the stolen propertv bv the accused was not sufficient 
corroboration of the confession of the other accused 8 

A and B were committed for trial the former for dacoitv under 
R 395 of the Indian Penal Code, and the latter under s 412 for receiving 
stolen propert) knowing it to be such \ made two confessions and in 
l>oth he stated lie had handed over to B *>onie pieces of gold and silver 
stolen at the dacoit} When B was arrested 3 gold ring and a silver 
wristlet were found in his possession At the trial \ pleaded gudtr and B 
tlamied to be tn ’ 1 

wristlet found w 
. purpose b) B 

Sessions Judge c ■ 

having been tried jointl\ for the same offence the confession of A wa> 
inadmissible ns evidence against B that there was therefore, no evident 
of the ulcntitv of the goods stolen at the dacoitv with those found in B’t» 
possession and the case against him failed* 

A person accused of an offence was offered a jiardon, the conditions 
of which he acrcptrd On being examined, he stated in detail the cir- 
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■cumstanccs of the offence and named another person as an accomplice 


second for abetment of it and the charge against the former was altered 
during the trial to one of abetment of murder a confession by A was held 
to have been rightly taken into consideration against B the original and 
the amended charges were so nearlj related to each other that the trial 
might, without any unfairness, be deemed to have been a trial on the 

flences under ss 148, 
■ The Sessions Judge, 
when about to examine the accused required all but the accused under 
■examination to withdraw from the Court until their respective turn for 
examination came round, and convicted each accused chief!} upon what 
111 1 ' rom the Court It was 

if the Indian Penal Code 

with receiving stolen property, knowing it to be stolen was tried at the 
«ame time with the t v •** ^ * *■ - 1 ' 

stolen property from 
different property 
tried jointly for the 

oflences punishable under the same section and therefore, a confession 
made by P could not be lawfully considered against the appellant* An 
iccused who had escaped from custody during trial but before charge, and 
was tried separately after re arrest, could not be said to have been tried 
jointly with one whose trial, from a stage prior to the charge, was separate, 

of the co 
cuscd, the 

31 Admissions are not conclusive proof of the 

AdmisBims matters admitted but they may operate as 
* 'bo'fmay estoppels under the provisions hereinafter 
■estop contained 

COMMENT 

This section declares tLat admissions are not conclusive proof of the 
matters admitted, but that thev may operate as estoppels Admission' 
is defined in s 15, supra , ‘estoppel’ in s 115, «fra Unless admissions 
.ire contractual or unless the} constitute an estoppel they are not con¬ 
clusive, but are open to rebuttal or explanation Admissions, whether 

* v llardewa (1S73) 5 N W Cal C5 

r 2n *"«'*- 

* reg ▼ Gomnd BabU Raul, (1874) 
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* Empress v Chandra Nath (1881) 7 
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written or oral, which do not operate by way of estoppel, constitute a 
. ’ ’ ’ ’ ’ those 

. bound 

„ . . ■ . by the 

opposite party. If treated as admissions not acted upon, the party who 
made them may prove that they were not true or were mistaken A 
mere admission is conclusive only where it has been acted on by the part} 
to whom it was made An estoppel, i e , a representation acted on by the 
other party, by creating a substantive right, does oblige the estopped 
party to make good his representation, in other words, it is conclusive 


be founded upon it As a defence it has been held to hav e the effect of a 
rule of substantive law 

The section says that an admission is not conclusive proof, it does not 
say that an admission is not sufficient proof without corroboration It 
deals with the effect as to conchisivene's of an admission ‘ A statement 
made by a party is not, ipso facto, conclusive against him, though it maj 
be used against him and ma) be evidence, more or less weighty, po=sibl) 
oven conclusive, according to the circumstances of each case and tho 
result come to by judicial investigation”* The express admissions of a 
part) to the Bmt, or admissions implied from his conduct, are strong 
evidence against him 

The expression ‘conclusive proof’ is defined in b 4, and when a fact is 
declared to be conclusive proof of another, a Court cannot allow evidence 
to be given for the purpose of disproving the fact conclusively prov ed All 
that this section provides is that an admission, unless it ojierate as an 
estoppel, is not conclusive What a party himself admits to be true mav 
reasonably be presumed to be so The person agunst whom it is proved 
is at liberty to show that it was mistaken or untrue An admission doe-, 
not estop the part) who makes it, he is still at liberty to disprove it b) 
" *** ions are 

as well 
Imission 

on a point of law, nor precluded from asserting the contrary in order to 
obtain the relicfto which, upon a true construction of the law, he mav 
appear to be entitled* But, if the admission is duly proved and if tin 
jxrson against whom it is proved does not satisfy the Court that it was 
mistaken or untrue, there is nothing m this Act and there is no general 
principle or rule of law to prevent the Court from deciding the ea«e in 
accordance with it* 
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Hie pro\ talons of this section ire not restricted to admissi ns made 
at any particular time or place but arc wide enough to include ad nn< on** 
made m pleadings 

Statements bi Persons mho cvnxot bf c \llei> 
as Witnesses 

32 Statements, written or verbal, of relevant fact 4 ! 
cam raw) ch made by a person who is dead, or who 
t>y cannot be found, or who has become in 
person w li o 1 a capable of giving evidence, or whose at- 
be a foumi etc"w tendance cannot be procured without an 
relevant amount of delay or expense which tinder 

the circumstances of the case appears to the Court 
unreasonable, are themselves relevant facts in the 
following cases — 

(1) "When the statement is made bv a person as to 
when it relatej cause of his death, or as to anv of the 

to cause of circumstances of the transaction which 
d ** tih resulted in his death, in cases in which the 

cause of that person s death comes into question 

Such statements are relevant whether the person 
^ who made them was or was not, at the time when they 
’were made, under expectation of death, and whatever 
maj be the nature of the proceeding in which the cause 
of his death comes into question 

(2) When the statement was made bj such person 
or » ntdem in the or d luar } course of business, and m 

course of busi particular when it consists of anv entr\ oi 
oes ’ memorandum mkde by him m boohs kept 

in the ordinary course of business, or in the discharge ot 
professional dut} , or of an acknowledgment written oi 
signed bj him of the receipt of money, goods, securities 
or property of any kind or of a document used m com 
merce written or signed by him , or of the date of a lettei 
or other document usually dated, w ntten or signed bv lum 

(3) When the statement is against the petumarv 
ot agamst in or proprietary interest of the person making 

terest of maker it, or when, if true, it would expose him oi 
would have exposed him to a criminal prosecution or to 
n suit for damages 
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(4) When the statement gives the opinion of an) 

such person, as to the existence of an) 
lonafirpubho P u ^^ lc nght or custom or matter of public 
right or custom or general interest, of the existence of 
geueraiwterest* ^hich, if it existed, he would ha\e been 
likely to be aw are, and w hen such statement 
was made before an) controversy as to such right, 
custom or matter has arisen. 

(5) When, the statement relates to the existence of 
or relates to an 7 relationship b) blood, marriage oi 

existence of re adoption between persons as to whose re¬ 
lationship, lationship b) blood, marriage or adoption 
the person making the statement had special means of 
knowledge, and when the statement was made before 
the question in dispute 'a as raised 

(fl) When the statement relates to the existence of 
Min .. any relationship b) blood, marriage or 
will or deed re adoption between persons deceased, and 
LffttS* 0 f&mily 18 mac * e ,n an > "‘M or deed relating to the 
affairs of the famil) to which an) such 
deceased person belonged, or in an) famih pedigree, or 
upon an) tombstone, famil) portrait or other thing on 
which such statements are usualh made, and when such 
statement was made before the question in dispute was 
raised 


(7) When the statement is contained in anv deed, 
r#utingto U iwi* t "dl or other document which relates to 
action mention an) such transaction as is mentioned in 
SLiwu" 13 6cctl °n 13, clause (a) 

(5) When the statement was made bv a number of 
w^rii W i^n y persons, and expressed feelings o- lirpre* 
aninpre«»#« sions on their part relevant to the matter 
111 question 


(<i) The que'tu n whether \ was n L’Jertsl ! r B , or 
\ dies ol injuries rreeixed in a transact made corf:-* of which 
was ra\ idic 1 The question is whe*' f r f' f » as ra\ i*bei br B , o- 
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The question is whether 4. v. as killed by B under such circumstances 
that a suit would lie against B by A’a widow 

Statements made by A as to the cause of his ox her death, referring 
respectively to the murder, the rape and the actionable wrong under 
consideration arc relevant facts 

(6) The question is as to the date of A’s birth 
A entry m the diary of a deceased surgeon regularly kept m the 
course of business, stating that, on a given day he attended A's mother 
and delivered her of a son, is a relevant fact 



specified business, is a relevant fact 

(i) The question is, whether a'ship sailed from Bombay harbour on 
a given day. 

A letter written by a deceased member of a merchant's firm by which 
she was chartered to their correspondents in London, to whom the caTgo 
was consigned, stating that the ship sailed on a given day from Bomba % 
harbour, is a relevant fact 

* iv ed 

(/) The question is, whether A and B were legally married 
The statement of a deceased clergyman that he married them under 
such circumstances that the celebration would be a crime, 13 relevant 
(g) The question is, whether A, a person who cannot be found, wrote 
a letter on a certain day 

The fact that a letter written by him is dated on that dav 19 relevant 
(ft) The question is, what was the cause of the wreck of a ship 
A protest made by the captain, whose attendance cannot be procured, 
is a relevant fact 

(t) The question is, whether a given road is a public way 
A statement by A, a deceased headman of the village, that the road 
was public, is a relevant fact. 

(J) The question is, what was the price of gram on a certain day in 
a particular market 

A statement of the puce, made by a deceased banya in the ordinary 
course of his business, is a relevant fact 

(ft) The question is, whether A, who is dead, was the father of B 
A statement hy A that B was hiB son, is a relevant fact 
(0 The question is, what was the date of the birth of A 
A letter from A’s deceased father to a friend, announcing the birth of 
A on a given day, is a relevant fact. 

(«fl The question ts, whether, and when, A and B were married 
An entry in a memorandum book by C, the deceased father of B, of 
bis daughter’s marriage with A on a given date, is a relevant fact. 

(a) A sues B for a libel expressed in a painted caricature exposed in 
a shop window. The question is as to the similarity of the caricature and 
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its libellous character The remarks of a crowd of spectators on these 
joints maj be pro\ ed 


COMMENT. 

Section 60 lajs down that oral evidence must be direct This and 
■the following section are exceptions to the general rule that hearsay 
■evidence is not admissible Hearsay evidence is excluded on the ground 
that it is always desirable m the interest of justice to get the person 
whose statement is relied upon into Court for his examination in the 
legular way in order that many possible sources of inaccurracy and 
nntrustworthiness can be best brought to light and exposed if they exi«t, 
bj the test of cross examination 

The exceptions to the hearsay evidence have been directed bj neces- 
•sity This rule excluding the hcarsaj evidence is relaxed so far as the 
statements contained in ss 32 and 33 are concerned The general gronnd 
•of admissibility of the evidence referred to in these sections is that no 
1 etter evidence could be produced The phrase hearsay evidence’ is Dot 
■used in the Code because it is inaccurate and \aguc 

Under this section written or \erbal statements of relevant factB 
made by a person— 

(a) w ho is dead 

(6) who cannot be found 

(c) w ho has become incapable of giving evidence 

(d) w ho«e attendance cannot be procured without unreasonable delay 
or expense 

arc relevant under the following circumstances — 

(1) When it relates to the cause of his death 

(2) When it is made m the course of business such as entry in 
I oohs or acknowledgment or the receipt of any propertj, or date of a 
document or to a suit for damages 

(3) Wien it is against the pecuniary or proprietary interest of the 
IKxson making it or when it would have exposed him to a criminal 
1 ro'ccution 

(1) When it gives opinion as to a public right or custom or matters 
of general interest and it was made before any controversy as to «uch nght 
< r custom had an«cn 

(5) When it relates to the existence of any relationship between 
r«ons as to whose relationship the maker had special means of knowledge 
in 1 was made before the quc«tion in dispute aro«c 

(C) When it relates to the existence of any relationship between 
r*ons deceased an 1 is made in anv will or deed or family pedigree, or 
upon any tombstone or familr portrait, and was made before the que*tion 
in dispute arov* 

(7) When it is contained in anv deed, will, o- other document 

(b) W1 en it is made bv a number of persons and exp'«s*es feelings 
relevant to the matter in que*tion 

Swtun 3d does not limit the operation of this section 
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1 ‘Sta'encits, written or verbal, of relevant facts’ —‘Verbal’ means 
bv words It is not neces^an that the words should be spoken The 
words of another person may be adopted b> a witness b) a nod or sbaki 
of the head 1 If the significance of the signs made bj a deceased person 
in response to questions put to her sbortty before her death is established 
satisfactorily to the mind of the Court, then such questions, taken with her 
assent or dissent to them, clearly proved, constitute a verbal statement 
as to the cause of her death 5 In a trial upon a charge of murder, it 
appeared that the deceased shortlj before her death was questioned bj 
various persons as to the circumstances in which the injuries had been 
inflicted on her, that she was at that time unable to speak, but was 
conscious and able to make signs Evidence was offered bv the prose 
cution, and admitted b\ the Sessions Judge to pro\e the questions put to 
the deceased, and the signs made by her in answ er to such questions It 
was held that the questions and the signs taken together might property 
be regarded as ‘verbal statements made b\ a person as to the cause or 
her death within the meaning of this section and were, therefore, 
admissible in evidence under that section' 

Clause I —Cause of death.—The statement must be as to the cause of 
the declarant s death, or as to an) of the circumstances of the transaction 
which resulted lit his death, that is the cause and circumstances of the 
death The statement may be oral or written It is relevant whatever 
may be the nature of the proceeding in which the cause of the death of 
the person who made the statement comes into question 

Dying declarations are admissible under this clause Before a dying 
declaration can be admitted m evidence, it must be pro\cd to ba\e been 
made by the deceased It must narrate the cause and circumstances of his 
death Thus the statement of a deceased person who did not himself 
charge the accused with having wounded him to the effect that another 
person also deceased, was stabbed b) the accused, is not admissible in 
evidence 4 

A petition of complaint and the examination of the complainant on. 
oath under s 200 of the Criminal Procedure Code are admissible as dying 
declarations 5 

It is no oojection to the admissibility of a dying declaration that 
it was made in answer to leading questions or obtained b) earnest anl 
pressing solicitations 5 An) method of communication between mind 
and mind may be adopted that w ill develop the thought as the pressure 
of the band, a nod of the head, or a glance of the eyc r Where a woman, 
whose throat had been cut, made, in answer to questions put to her 
bj the Sub Inspector, certain gestures, from winch the la*ter inferred 


1 Q teen Emprtis v Abdullah, (18 c ) 
1 All 38, 307, F b 
* Queen JEmnrtj* v Abdullah tftid 
Emptror v Hadhu Charon D u (1021) 


* lol.r v The Emprui (1900) T R 
A, I7o!1901 (Cr) 

* rourirfn* \artarudra v Emjrror, 
(lOOSICGCal (k.9 

a Quern Eripren r Abdullah, (1885) 
7 All 38o 393 r b 
7 A or J otee v Coni, 78 Ky 382 
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that she accused her husband of the assault, it was held that the gestures 
were admissible m evidence but that the opinion of witnesses as to 
the meaning of the gestures was not admissible 1 * * * S Because the inter 
pretation of the gestures is for the Court alone and the opinion of the 
witnesses as to the meaning of such gestures is not evidence The 
declaration however should be complete An incomplete statement is 
inadmissible As regards a dj ingdeclaration to^ccept a portion and reject 
tl e rest is entirety out of the question there must be absolute guarantee 
of the accuracj of the record and truth of the entire statement before it 
can be acted upon* 

T * ’ i 

■ 1 1 i « i ■ ii 

11 i ,i 

examined* 

Proof of dying declaration —\ d) rog declaration may be written or oral 
It maj be proved bj the evidence of a witness who heard it made It 
cannot be treated as deposition unless made in the presence of the accused 
and before a Magistrate* This case has been distinguished m a later case 
in which it has been held that the written record of a djing declaration 
not taken down in the presence of the accused is admissible when it is 
proved bj a witness that the s atements contained therein were m his 
presence recorded bj a Magistrate and read over to the deceased who 
admitted their correctness* When a dving declaration is recorded bv a 
Magistrate who is not a committing Magistrate, it must be proved by 
calling the Magistrate as a witness® \ dving declaration rec rded by a 
Magistrate cannot be accepted in evidence without jroof’ The writing 
cannot be admitted to prove the statement made It n V he used to 
refresh the witness s n emorj* 

English law —Under the English law the dec’-ration must Ik* bv a 
person who can be a competent witness Under the Evidence 
\ct the question of the comjietmce of the pcr«on to b«-~r testimonv is 
not one which aflects the idnnssibilitv of the «tatcn ent under anv of the 
clauses of the section 

The second provision i f this clause diilers from the Fnglish law 

V dving dcelarati n is almi«ible whether the per on who made it 
was or wss not at the time wlcn it was male under expectation of 
slcith' The Ilomkn High Court has held that tie wide words u*ed in 
the clause show that it is intended to cover ot! cr s^atcn ents than dving 
dec! vratt< ns The w» rds ns to anv «f the circumstance* of tl e trans- 
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action which resulted in his death’ cover al«o other statements made hr 
a deceased person 1 

Under the English law the declarant— 

(1) must ha\e been in actual danger of immediate death at the tune- 
of making the declaration , 

(2) must hav e been fullv aware of his danger and 

(3) must hav e died 

Under this clause a djing declaration is admissible in civil as well a<*. 
criminal cases [vide a 111 (a)] Under the English law it is admissible 
only in criminal ca«es where the death of the deceased is the subject of 
the charge, and the circumstances of the death are subject of the 
declaration The English rule does not rest on am sound principle, and 
is therefore, not adopted m this Act 

Cases—-In proceedings before a Magistrate on a charge of causing 
grievous hurt, two (among other) witnesses, one of whom was the person 
assaulted, were examined on behalf of the prosecution The accused 
were committed for trial Subsequently, the person assaulted died m 
consequence of the injuries inflicted on him At the trial before the- 
Sessions Judge, changes of murder and of culpable homicide not amounting 
to murder were added to the charge of grievous hurt The deposition of 
the deceased Witness was put in and read it the Sessions trial It wa< 
held that the evidence was admissible either under cl (1) of this section or 
s 33 notwithstanding the additional charges before the Sessions Court*. 

Where the declaration of a person wounded by the accused in com 
nutting dacoitv was made on August 13, 1899, and he died on August 
20, 1899 and there was no other evidence to prove that the death was 
caused or accelerated by the wounds received at the dacoity, or that it 
was the transaction which resulted in his death, the High Court held that 
his declaration ought not to have been admitted m ei ldence 3 

The 3 *■ - J 3 «.•« ■*» »r ' 

for the 

j ntted A 

v hether a statement made by R as to the cause of his wounding hunself 
with a razor (which caused hi3 death) was admissible in evidence in the 
rase the accused not being charged with having caused the death of R 
It was held that, as there was no doubt that the suicide of R was the result 
if the ill treatment by the accused, that treatment was the cause, though 
not the direct cause of the death, and although the accused were not 
legallr responsible for the suicide, the cause of death came into question 
m this case the whole affair, ill treatment and subsequent suicide, being 
all one transaction, and consequentlv the statement of the deceased was 
admissible under cl (1) of this section* 


* ^hiialhat V. Fmprror (192C) SO 
It ai CSS 2S ILud' UR 1011. Altar 
Stnqh v The Crotn (1923) 4 Lah 4j| 
w hi h lav* down that this olau'*e covers 
i nl v * lying declarations , la not correct 
ly divided \ 


• In re BoeJ , a Molato, (1881) 7 Cat 
42 

s Qi eeii E prtts v Biidra, (1®00) 2 
Bom U P 331 

* Tie Crw«i v Fai , (1910) T R 
No 20 of miD(Cr) 
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V was present amongst a band of dacoits engaged in committing, 
dacoitj He was there m his capacity of assistant to the police to whom 
he had previously given information that a dacorty was going to take 
place lie was mortally wounded by the police He made a dying 
statement incriminating certain persons as his companions It was held 
that such statement could not be admitted as evidence in the trial of his 
companions for dacoity under this clause as the cause of his death can e 
into question only indirectly and incidentally 1 

Clause 2 — The considerations which have induced the courts to 
recognize this exception appear to be prmcipallr these that in the 
absence of all suspicion of sinister motives a fair presumption arises that 
entries made in the ordinary routine of business are correct smce the 
process of m\ ention implying trouble it is easier to state what is true than 
what is false that such entries usually form a link in a chain of circum 
stances which mutually corroborate each other that false entries would 
be likely to bring clerks into disgrace with their employers that as most 
entries made in the course of business are subject to the inspection of 
several persons an error would be exposed to speed! disco\erv and that 
as the facts to which they relate are generally known but to few persons 
i relaxation of the strict rules of evidence in fa\ our of such entries nun 
iften pro\e con\ement if not necessary for the due miestigation of 
truth J 

'Statement In course ot business This clause pros ides that a written 
statement of a relevant fact made by a person who is dead is itself a 
relevant fact when the statement was made by such person in the 
« rdmary course of business The expression course of business occurs 
in more than one j lace m the Act Seess 16 31 47 114 

The phrase in the ordinarv course of business is apparently u«ed to 
indicate the current routine of business which was usually followed hi 
the person whose declaration it is sought to introduce The rule laid dow n 


course of a j rofcssional a> oration* The business referred lonm be 
t f a tcinjtoran character* See illustrations ( 6 ) (c) (<f) ( 5 ) and(/J 
T! e ei tries should 1 a\c been made bv the deceased jwr«on himself 
I ntries 11 » le b\ another person at his instance are not admissible under 
this section* bi tries in registers prepared bv an Amin who n dead are 
a Inmsille for pro\ tng tl e nature of the tenancy* 
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English law—There aTC certain important distinctions between the 
"English and the Indian rules which Tegulate the reception of entries as 
made by a deceased person m the regular course of business For instance, 
it is necessary under the English law that the party making the entry 
should have a personal knowledge of the facts he enters , but there is no 
similar provision in this Act, which simply requires that entries in accounts 
should, in older to be relevant, be regularly kept in the ordinary course of 
business, and although it may, no doubt, be important to show that the 
person making or dictating the entries had, or had not, personal knowledge 
of the facts stated, this is a question which, according to the Indian 
rule of evidence, affects the value and not the admissibility of the 
entries 1 

Under the English law, to render entries made in the course of business 
admissible, they mnst be proved to have been made contemporaneously 
with the facts which they relate This clause does not contain any such 
restriction 

Account books.—Entries in account boohs should, in order to be 
relevant, be regularly kept in the course of business* 

A book of accounts may be said to be regularly kept although the 
book is not entered up from day to day or from hour to hour as the 
transactions take place* 

Difference bcluecn a 32, cl ( 2 ) and s 31 —The plaintiff relied on 
entries m the handwriting of her deceased husband kept in the 
ordinary course of his business It was held that entries m accounts 
relevant only under s 34 are not alone sufficient to charge any person 
with liability corroboration is required But where accounts are 
rclev ant also under this clause, they arc in law sufficient evidence m 
themselves, and the law does not, as in the case of accounts admissible 
only under s 34 require corroboration Entries in accounts may in 
the same suit be relevant under both sections, and where this is so, 
the necessity of corroboration prescribed by b 34 does not arwe 
Though accounts which arc relevant under this clause do not as a 
matter of law require corroboration, the Judge is not bound to 
acton them without corroboration, that is a matter on which he 
must exercise his own judicial discretion as a Judge of fact 4 The 
material difference as between an entry relevant under s 34 and one 
relevant under s 32 (2) is that in the former case the person who 
made the entry may bo available as a witness while in the latter case 
he is not. 


l Ifrj v JJanmanta, (1877) 1 Bom 
€10 

* Bry v Uanmonlo, (1877) 1 'Bom, 

no. 

* The Ikputy O°mtiu*«i 0 'V'r of Bara 
BanUv Bam Parted (1600) 27 Cat 118 
r o., overruling 21 unci (r«Aaut ikzonjt 


r The \ Dh irur uey S «t W Com 
pany, (I860) 4 Bom 070 , Cl ni Ireshuar 
Fratai v Buheshuar Pralap (1926) 6 
Put 777 

* Bampyarnboi t , Bolajt fihndhar, 
(1904) 28 Bom 294 C Bom L. R 60 
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Cases —Account books —In a suit to recov er money due upon a 


account books but in such a manner that it was not clear whether he spoke 
from his p 1 ’ * 1 * ’ * ’ 

entries in 
describing 

cro«s examined, but no questions were asked him to show that he was not 
speaking as to his personal knowledge It was held that the evidence 
given as above should be interpreted in the manner most favourable to 
the plaintiffs and might be accepted in support of the entries in the 
plaintiffs account books which by themselves would not have been 
sufficient to charge the defendants with liability 1 

Marriage register — V register of marriages kept by a kazi since 
deceased who celebrated the marriage in which register was entered tin 
amount of the dow er w as held to be admissible and relev ant, as evidence 
of the sum fixed being an entry in a book kept in the discharge of dut\ 
vithinthis clause* 


Samadaskat book —Entries of payments made bj a creditor in the 
ledger ( samadaska’ book) belonging to a debtor fall wi*hm this clause 
*nd although the} are admtssions m his own fav our the} are not precluded 
b} s 21* 

Certifleat*. A certificate issued b} the Manchester C) amber of 
Commerce tcstif}ing that there was a coal strike which resulted in non 
manufacture b} mills < f certain goods was held inadmissible under this 
clause 4 


Clause 3 — 1 'Statement against the Intert.t ot maker —This clau«< 
makes declarations against interest admissible in e\ idcnce The principle 
upon whuli such statements are regarded as admissible in evidence is 
that in the ordinarv course of affairs a person is not lihel} to make « 
statement t» Ins own detriment unless it is true 1 The clause is based 
upon a knowledge of human nature Self interest induces a man to be 
cautious m saving am thing against himself When one makes a de¬ 
claration m disparagement of his own rights or interests, it is gencralh 
true, and because it is so the law has deemed it safe to admit evidence of 
such declarations llhi trations (e) and (/) aj plv to this c!au«e 

This clause coinj rises three classes <{ declarations agam*t interest 
where thrv affect the declarant r (1) jwcuniarv mtere*t (2) projrietan 
intere«<, an! (1) j>cr«mal hbertvor propertv Iv tending to charge him 
with a crime or to an! jeet 1 im to payment « f damages 
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proprietary interest, for bv it she divested herself of her widow’s interest 
in the property 1 

If a person Lave peculiar means of knowing a fact and make a 
declaration or written entrv of that fact which is against his interest at 
the*tnne it is evidence of the fact as between third persons after his death v 
if he could has e been examined to it in his lifetime And therefore an 
entry made by 
a child, on a ce 
charge for his at 

issue as to the age of such child* 

Inadmissible statements —A statement made b\ a deceased person m 
his will that he had spent a certain amount in effecting repairs to hi 
house was held to be not admissible m ev idence as it was not a statement 
made against his pecuniary or proprietar\ interest 3 

A Hindu widow purported to adopt her brothers grandson fifty 
four years after the death of her husband in pursuance of a power to adopt 
conferred on her bj her husband The widow obtained mutation of the 
name of the adopted bov m place of her own in re\enue registers In 
her ci idence in the mutation proceedings she st ited that she had her 
husband s authority to adopt In a suit bv the reversioners against the 
adopted boj to recover the propertv it was held that the evidence of the 
widow in the mutation proceedings was not admissible either under this 
chiu-c or under s 33* 

In a trial for forgerv one of the co accused lia 1 made a statement 
lieforc the inquiring Magistrate but he died before the trial commenced * 
The statement was let in under this section It was held that the state 
ment was inadmissible since its maker had alreadv rendered hini«eH 
liable to criminal prosecution at the time it was made 5 

Clause 4 —'Opinion as to public right or custom —The adini«sibditv 
‘f declarations of deceased persons in cases of public right or custom or 
matters of public or general interest isajjowed as these rights or custom* 
arc generallv of ancient and obscure origin an 1 maa be acted upon onf\ 
at distant intervals of tune direct proof of their existence is not there 
fore, deman led* 

The jnnciple on which the exception of reputation regarding ptibli 
righta rests is this—that the reputation can hardlr exi»t without the con 
currence of man) parties interested to investigate the subject, and such 
concurrence is j resumptive enfence of the existence of an aneient right 
»f which direct j roof cannot be given in ruo«t ca«e* T 
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The admissibility of the declarations of deceased persons in such 
eases is sanctioned, because in focal matters, in w fnch the commumtx are 
interested, all persons living in the neighbourhood eie Jiheh to be con 
\ersanfc because common rights and liabilities bf-ing naturalh talked of 
in public, what is dropped m com elation respecting them may be pre 
suined to be true , because conflicting interests would lead to contradiction 
from others if the statements »ere fahe and thus i trustworthy 
reputation nwj arise from the concurrence of nu>m j artie-> unconnected 
xuth each other, who are all interested in races*the subject* 

Public and general rights—Public r ghts are th< < < mmon to all 
members of the State eg, rights of bighwax or o) fem o’- of fishciy 
General rights are those affecting anv considerable section of the con) 
Hmmt), eg, disputes as to the boundaries of a xiBa^i The right must 
base been one of whose existence the declarant should be tware If the 
declaration is made otherwise than upon the declarant s emu 1 nowledge it 
u ill be rejected 

This clause is inapplicable to a document purjortrag to deal with 
the rights of a private inch' idual as against the public jn whub the mti jests 
ot the individual form the subject matter of the statement* 

Illustration (0 exemplifies this clause 

Statement before any controversy had arisen—The declarations should 
hate been made ante httm motnm ) e, before the beginning of u\ con 
*ro\ersy and not Biraplj before the commencement of ana suit im,olvrag 
the same subject matter The operation of bias is thus excluded* 

* To render a statement inadmissible as hating been made post litem 
motam the same thing must be in controiersr both before and ifter it 
w made* 

Case —The lower Court had admitted in evidence a statement signed 
by several witnesses to the effect that a widow of the Ixudwa Ivunbi caste 
could adopt according to the custom of the nste without the express 
authority of her husband It was held that this i hu«e was not applicable 
to the case, as the evidence was required to prove a fact in issue and not 
merely a idea ant fact The statement was, thercfoio inadmissible to 
prove the alleged custom'. 

Clause 5 —Statement as to existence of {relationship —Statements relating 
to the existence of any relationship between persons alive <n dead as 
to whose relationship the declarant has special means of knowledge are 
admissible xf the\ are made before the question in dispute was rai«ed 
.Statements made by deceased members of a family are admissible xn 
evidence to prove pedigree if they are made before there was anything 
to throw doubt upon them®. Such a statement is admissible notwith 

1 I\r Lon! Campbell C I in Tie * Kalla Parehad v Mali tra Pars!nd 
<? utn v InhobtUn U of Jlvifordikire, (ISOS) 35 I 1 n», 10 Tk m l- P 1<K>8 
4 b 4,1) 53), 542 J Pdrf lanrfroia»i Jelnan v Patti 

1 IJtimyer r Day (1900) 3 Boro JJanilnl Ch milat (1800) 15 Bom 3**» 

I. R 1, 2j &im 411 * ul ithfi] ir v J]usatn P<bi, (1010) 

* Rtl<Uy Pttreyt Cute, (1811)4 Camp, 33 Bum i. 1 4;p,08I A 1SS 12 Lnh. 
401,417 536 



see 32 ] 


SIA1UU.MS B\ PERSONS NOT WITNESSES 


109 


standing the fact that it was made in a case in which the issue was the 
same as in the case in which it is sought to be used 1 

‘Before lh« question la disaute was raised *•—This does not mean 
stmplj before a suit has been filed, but before the dispute which after 
wards culminates in a suit has arisen* 

Illustration (I) exemplifies this clause See also ill (/) 

English law—According to English law a certain degree of relation • 
ship is necessarj in order to make such statements admissible Declare 
tions respecting matters of pedigree are not therefore admissible if they 
proceed from illegitimate members or friends or sen ants or neighbours of 
the fannlj in question This Act only requires the existence of any special 
means of knowledge of the relationship on the part of the person making 
the state nent 

Marriage—Stnc* proof of marriage is necessarj in certain criminal 
offences e g bigamj adulter) enticing aw aj a married woman This 
clause has no applibation in such cases* Otherwise general reputation 
of marriage is admissible 

Cases—The statement in a genealogical table bv a member of the 
family 4 or bj a person ha\ing special means of knowledge* before an\ 
question arose as to the latter is relevant under this clause \ genealo 
gical table purporting to ha\o been made by a person since dead but 
which was shown to Ire merelj an exhibit binding on him for the purpose 
of a former suit was held to be inadmissible in e\idence haying been 
made without the personal knowledge and belief which must be found or 
presumed in anj admissible statement b\ a deceased person' 

Fudence of competent witnesses as to their having heard the names 
of the ancestors recited by mcmlrers of the j lsintifl s family < n ccrenu nial 
nn 1 other occasions ytus held to be admissible e\ tdonee in suj port of t? t 
pedigree on which the p!ain‘iff based his claim Such c\ idence is not ojw n 
to criticism merely on the ground that the yyitncsscs are relatiyes* 

The jlaxntiff to jroye his relationship produced a jredigree which 
y\ as ] rejvar \i fritn the statements of bards and papers produces! by ther 
mme tun agy by n Raja to settle the class of Tbahurs to which he Le 
1 meed It ysas hel 1 that the jredigree xsas not admissible since neit! er 
ail' * f tl e lianls n ir tl e Raja who assembled the bards of t! e fan llv an l 
with tl i ir a «* stance had the jredigree drawn up was called as a witne* 
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^ind no proof was gi\ en that they were within any of the descriptions 
oiven by this section which made it unnecessary to call them 1 . 


pedigree and that it was admissible in evidence under this section 2 

The oral evidence in a case consisted of statements made by the 
plaintiffs as to their descent, the information as to which they had received 
from their ancestors Objection was taken that such of those statements 
.ns were made since 184.7 were inadmissible m evidence under els (5) and 
(6) as being post litem The Judicial Committee held that they were 
-admissible, the heirship of the then claimants not being really in dispute 
.at that time* Where the respondent claimed to be a granddaughter 
of the deceased, her father having predeceased the grandfather, and 
-there being no other blood relations surviving to give evidence as to 
relationship, it was held that evidence of general repute was of 
considerable importance, provided it was cogent* 

A statement relating to the existence of any relationship contained 
m a document signed hj several persons, some only of whom are dead, is 
.admissible m evidence 5 k statement by an agent made before a settle 
ment officer that his principal was a bastard was held admissible 8 

For the purpose of the decision of a question of limitation, it was 
necessary to prove the date of the plaintiff s birth The plaintiff and one 
-of his witnesses each -spoke to statements made to them by relatives of 
the plaintiff, who were since deceased, relating to the date of the plaintiff's 
birth. It was held that such statements were admissible in evidence* 
k plaint in a former suit v enffed by a deceased member of the family, 
and as such having special means of knowledge, was held admissible under 
this clause to prove the order in which certain persons were born and 
their ages 3 The CouTt observed ‘ ‘The law in India under the Evidence 
Act is different from the law of England, and that the effect of the 
section is to make a statement, made by such a person, relating to the 
existence of such relationship, admissible to prove the facts contained 


7 


® BahaJ tr Snqh v ~Uolor Singh 
41901) 29 L 4. 1, 4 Bora L R 233 

* J/o llmun v J la Nffne 37tir, (1923) 
1 Ran 34 

* Claiulra Xoth Roy x \ Umadhab 
Phvttacharjet (1808) 20 Col, 236 


8 Raj Fateh Singh v Baldto Singh 
(1928) 3 Luc 41G 

1 Ram Chandra Dutl v Joge&wr 
\arain Deo, (1893) 20 Cal 758 Biptn 
Bekary Daw x Srteram Chunder Dtp , 
(1880) 13 Col 42, may be considered as 
overruled 

8 Dhanmull v Ram Chunder Chase, 
(1890) 24 Cal 265, Ookhul Pande v 
Baldeo Sulul, (1927) 7 Pat 90 
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in the statement on any issue.” A statement as to the age of a member 
of a family made by a sister was held admissible after her death 1 . In an 
action to recover the amount due npon certain mortgages, the defendant 
pleaded that he was an infant when he executed them As evidence in 
support of this plea there was tendered at the trial an entry, recording 
the date of the defendant’s birth made by the defendant’s deceased 
father in a book in which he made similar entries with regard to his 
family It was held under an ordinance exactly similar to the Indian 
Evidence Act that having regard to ill ( l) to this section the entry was 
admissible in evidence 1 . 

In a suit to recover possession of property which had belonged 
m her lifetime to I\ one of the material issues was whether tht 
plaintiffs were, or were not, the sons of M, paternal uncle of F In 
support of their statement that they were the sons of M, the plaintiffs 
tendered in evidence the plaint in a suit, filed some years before this 
litigation, in which F as plaintiff had impleaded them as defendants, 
describing them as the sons of 51 It was held that this plaint was 
not only admissible evidence on the subject of the plaintiff’s relation 
*»hip to M, but was eudence to which considerable weight might be 
attached* 

Clause 6.—statement at to relationship la a will or dee! —Under this 
clause statements relating to the existence of relationship between de 
vea*cd persons made before the question in dispute was raised are admissible 
when they are contained in a Will or a deed or in a familj pedigree*, or 
upon n tombstone It is not necessary as in cl (5) that the statements 
should have been made by a persons who had special means of knowledge, 
■mnply because it is not probable that a person would insert in a will or a 
solemn deed any matter the truth of which he did not know The state 
inents should not ha\c been made in the testator s own interest or in new 
of contemplated litigation* 

The word *\ crbal* used in the beginning of this section has no appli- 
cntion to this clause 

Illustrations (1) and (in) exemplify this clause 

DlfftftB* between climes (5) and (d)—CIau«e (5) refers to statements 
nlatingto the existence of any relationship between persons alive crd*ad, 
.ind the statement is to be made by a person who had special means of 
knowledge, that is, it imposes the restriction that the person making the 
statement should hare special means of knowledge See ill (I) Clause (C) 
refers to the existence of relationship between deceased persons oalv , 
and it imposes no sjch restriction as under cl (5) It u enough if the 


1 (Vk»1oI ^rmrtlg L*Jt 

luantvt ■< JjmtlfJ X Ace*. 

,, OsJ W* (tWI)SS M*d. 1ST. 

* V<W SrsviV r J (Tx. 

43 t s. girt. »e ium l. It. tr 

• V«*Wi<( Alas x .(W*I 
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• IVu«I e EuVdetr 
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■^atment is made in a will or ueed relating to the affairs ol the family or 
in nor family pedigree, etc , no matter by nbom n was made 

Clause (6) also refers to pedigree, bat differs from cl (j) m this—tint 
m cl (5) the evidence is the declaration of the person deceased or other 
nise unproduceable in cl (6) the evidence n> t hat <A thirst sach as 
genealogical trees, tombstones etc 

The statement in cl (3) may be either wrim-i , r \erbal tht state¬ 
ment in cl (6) must alvrars be written as tiic ei idi me rherein is that of 
things 

Cases —Hormeops.—In a suit to recover po-essum of immovable 
property, the plaintiff tendered m evidence a horci«ecpe which, he said, 
had been given to him bv bis mother and bad been -een Jn members of 
his familv and c'ed on the occasion of his marmge He ws« unable to 
ay bv whom the horoscope, or an endorsement on it which purported 
to state what his name was had been written It was held that the 
horoscope was not admissible 1 This o_se has been distinguished in a 
Madras ca«e where the defendants relied on a horoscope produced by the 
j lamtiff a mother and which had been a public record from a per od aiih. 
litem inotam and was put in as an admission under s* 17 and 1 

Peii 3 ree table—In a suit for an inheritance claimed hr the plaintiffs, 
alleging tbemsehes to be collateral relations and heirs , t the lart male 
owner, through an ancesto*- common to him and to them a {*edigree table 
was put m evidence The persons from who«e sta*eruent« at no distant 
date the pedigree had been drawn up were absent and it had not been 
<hown that this had been for any one or other of the reawn< c ( ntained m 
this section It was held that the pednrree table was inadmissible A 
familv pedigree was nought to be proved bv the boohs kept bv the familv 
rhiouicler prepared bv the chroniclers from time to time from the in¬ 
formation supplied br members of the familv Jt was held that the 
pedigree would b" admissible under this clause and also under cl 2* 

Clau«e 7.—A statement contained in anv deed, mil or other document 
which relates to a transaction by which a right or custom in <joe«f ion was 
created, modified, recognised, asserted, or denied is admissible under th's 
clause A statement in anv relevant document, however recent, and 
though not mote than thirty years’ old, is admissible 

The word 'verbal’ u«ed in the beginning of this section naturally doe-> 
not applr to this clause as well 

Under this clause the word ‘right' will include both public and private 
nghts But, under the English Jaw, evidence of reputation is not ad- 
mis-ible when private rights are concerned 

1 liann-vnin KaVu r 3'onet Bibet, '"' r , 1 **j 

(JS33JPCJ r>13 , Sc!* ClunJ/r iiuiho . .1 

jmihvn r llohtndra La! Pc.hat, (ISDO) • ■ ■ ■ * . 

17 C*t W*! • . - . , ! 

* r-Jja Goiwian v Baja Gn.riian, Xom L. It :tsy 
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Clause 8 —When a number of persons assemble together to give vent 
to one common statement, which statement expresses the feelings or 
impressions made in their minds at the time of making it, that statement 
may be repeated by the witnesses, and is evidence* Thus, where a 


admitted to prove that the libel referred to the plaintiff*. Illustration 
(n) is intended to exemplify this clause 

33 Evidence given by a witness in a judicial pro 
ceeding 1 , or before any person authorized 
by law to take it 2 , is relevant 3 for the 
purpose of ’ 1 idicial 

proceeding, ■ same 


Relevancy of 
certain evidence 
for proving in 
subsequent pro 
a g the 


facts 


which it states, when the witness is dead 4 
or cannot bo found 3 , or is incapable of giving evidence 0 , 
or is kept out of the way by the adverse party 7 , or if 
lus presence cannot be obtained without an amount of 
delay or expense which, under the circumstances of the 
case, the Court considers unreasonable 8 
Provided— 

that the proceeding was between the same parties* 

or their representatives m interest 10 , 

that the adverse party ill the first proceeding had 
the right and opportunity to cross examine 11 , 

that the questions in issue were substantially the 
same in the first as m the second proceeding 13 . 

Explanation —A criminal trial or mquirj shall be 
deemed to be a proceeding between the prosecutor and 
the accused within the meaning of tins section. 

COMMFXT. 

Evidence of delations in former trials is admissible as it forms an 
exception to the hearsay rule Depositions are m gut*al adm.ss.bV onh 
after proof that the persons who made them cannot be produced be'ore 

» T*t CW* T J\i« />«a Ck-wtflr, _* X <• V.fcf (IMO) 9 C i P 
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in a counter-case may be used as evidence against them on their trial as 
accused persons, but such depositions could only be evidence against the 
persons making them 1 . 


Evidence not otherwise admissible, or which would have been liable 
to rejection if any objection were taken to it, may he perfectly good 
evidence if admitted by the consent of the parties* 

Objections as to the admissibility of evidence should he raised at the 
rrial and at any rate in the Court of first appeal, and will not as a general 
tule he entertained by the High Court if raised for the first time in second 
appeal* 

4. ‘When the witness is dead’.—The death of the witness whose 
♦ vidence is to be admitted should first be 6tnctly proved unless »t is 
admitted on the other side 5 The deposition of a witness taken before 
one Magistrate is admissible m evidence at a re trial before another 
Magistrate if the witness was dead at the time of re trial’ 

The deposition of a witness, who was not cross-examined before the 


right 1 But if a witness under examination b} a Court dies before his 
cross examination is completed, no part of bis evidence can be made 
use of* 

S. ’Cannot be found’ —Proof of a diligent search is necessary before 
tendering the evidence ol a witness who cannot be found A Sessions 
■Judge, finding that tbc witnesses, who had been summoned to give cv idcnee 
for tbc prosecution did not appear on the date fixed, adjourned the case 
for eighteen days and ordered fresh summonses to be issued On the 
1 . n T ■ “ "Sicma 

• • •• ■ , ->fo/e 

■ - . It 

was he! 1 that the c' idcnee could not be so used , but tbe Sessions Judge 
ought to have directed warrants to issue to enforce the attendance of tie 
jtrosecution witnesvs and compelled their attendance in Court* 


1 Qafrn T C<i«m .''Onto. (IRVS) 

15 IV m. 410 

* .\ yc r A»"J Lmffrer, (1853) 
1 Itan M2. 

» UUKnan r Amnt (|On0)54 JVim. 
2<*1, • lV.m 1. k 3sfl. AmJU» t 
Aeiir.Wk (1924) 40 All Hi 

* /\*1A4AmU«t A rXtr A oJk. (1854) 
-4SAU MV 

* .s w* t Oww, (182.*) 


0 L»K 437 

• Ltlol t 7"i« Crew, (1«^J 6 !-*>_ 
s*o 

t Qvtm Cmjntt T Auvw.li, (M**) 
iltrv.LK. 761, 2^ ll«u Its. 

1 Aar*»;WV ut CU*I/V*«4.fI8?7) 
SO At’ 113. 

1 /w A' «Va»*w*f r Am; t-rrrrw 

<is*.v): A. L. J uo, 25 A. IV 
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complained of may, in his absence examine the witnesses (if an}) produced 
on behalf of the prosecution and record their depositions 

6 ‘Incapable of giving evidence’—There must be an incapacity 
of a permanent character and not of a momentary or temporary character 1 
But in a later case, the Calcutta High Court has held that the incapacity 
contemplated bv the section is not necessarily a permanent one and that 
something short of permanent incapacity might satisfy the words of the 
section* 

Precise ev idence should be given as to the nature of the illness and the 
incapacity to attend When a witness is shonn to be insane his evidence, 
given in a former judicial proceeding is relevant in a subsequent judicial 
proceeding 

7 ‘Kept out of the way by the adverse party* —The admissibility of 
the evidence given by a witness who is kept out of the v.aj by the adverse 
party is admissible upon the broad principle of justice which will not 
permit a part} to take advantage of his own wrong 

8 ‘Presence cannot be obtained without an amount of delay or 
expense etc *—It is onlj m extreme cases of expense or delaj that the 
personal attendance of a 

m a former inquiry referr 
presence of the witness c 

or expense which he considers to be unreasonable Mere consent of the 
prosecutor and the accused a pleader to that effect is not sufficient 4 In 
convenience to witnesses or amount of expense is no ground where the 
entire case rests on the evidence of those witnesses 5 


favour which, had it been tendered against him, would have been clearh 
snadmissible R charged A with breach of trnst, and S gave evidence m 
mpport of the charge A being acquitted, R was tried for making a false- 
charge and S for perjury It was held that the depositions given bv 
witnesses in the first cose could be used against R in the second cose, but 
not against S under this section 1 


> In re Pyan Ml (1879) 4 C L R 

tot 

* In re About Hobs* in (1881) 6 Cal 
774 

t Empm» cf India-7 Vuln (1880) 2 
All G4C. 

*■ He Artnari 3/til Am jan (1915) 39 
Mad 449 


* Queen Empreta r T Burke (J884> 
CAU 2i4 

8 Sxlonolk Data v HohtBh Clunder 
Chvclerbalt (1S8G) 12 Cal 627 
t Fam, Redd, (1891) 3 Mad 48 61 
Sea Emperor r JRadhe Alai, (1919) 42 
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civil suit the deposition of S in the criminal Court was tendered by F aa 
evidence on the issue of possession It was held that, S being dead and 
the proceedings being between the same parties and the issues being 
substantially the same, the deposition of S was admissible 1 . In the 
proceedings before a Magistrate on a charge of causing grievous hurt, two 
(among other) witnesses, one of whom was the person assaulted, were 
examined on behalf of the prosecution The accused were committed for 
trial Subsequently the person assaulted died in consequence of the 
injuries inflicted on him At the trial before the Sessions Judge, charges 


was admissible either under a 32, cl (7), or this section, notwithstanding 
the additional charges before the Sessions Court* 

Explanation.—The explanation is intended to do away with the 
objection that, in criminal cases the Crown is the prosecutor® The effect 
ol the explanation is that the deposition taken in criminal proceedings 
may be used m a civil suit, and vice tersa 


of its discrepancy with the evidence then being tendered* 
CASES. 


trial in the presence of the accused. Where the evidence of a witness is 
not material, there is no need to introduce it under this section. It can 
only be in very extreme cases that it is right to make use of the evidence 
of an absent witness under this section in a criminal trial where that 
evidence, if true, would be extremely material*. 


1 r . n *’ 1 ’ tea* Pandit, (1912) 17 Bam. L. R. 627. 

. ■ 1 1 30 Bom. 441, r. c 

1 ■' < 1 ■ * Emperor r. Lalahmvn, (1015) 17 

1 ■ ■ Bom L It COO; Emperor r. Bakir 

- 1 Saheb, (1016) 18 Bom. L. It 281 

* jjoi banyan liar j mu. v. bhrt bfirtni 
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Statements made under Special Circumstances 
34 Entries in books of account, regularly kept in 
Entriesm the course of business 1 , are relevant when- 
booksof account ever they refer to a matter into which the 
when relevant Court has to inquire, but such statements 
shall not alone be sufficient evidence 2 to charge any 
person with liability. 

Illustration 

A sues B for Rs 1,000, and shows entries in his account books showing! 
B to be indebted to him to this amount The entries are rele\ant, but | 
ore not sufficient, without other evidence, to pros e the debt 
COMMEhT 

This section is based upon the principle that entries made regularly 
in the course of business are sure to be accurate In all such entries the 
writer has full knowledge no motne to falsehood, and there is the strongest 
improbability of untruth Account books are admissible l n evidence 
without any formal proof that they were regularly kept in the course of 
business 1 

Though the actual entries in books of account regularly kept in the 
course of business are relesant such a book is not by itself relevant to 
raise an inference from the absence of any entry relating to a particular 
matter* 

Such books may be admissible under s 32 (2) as statements made b} a 
iierson in the ordinary course of business or entries made bi him in hooka 
kept in the ordinarj course of business Such books arc also relevant 
under s 150 to refresh the memory of the writer* 

The section deals with all entries in bools o {accountsnrguferfj kept 
m the course of business in the first place making them rclesant whenever 
thej" refer to a matter mto which the Court has to enquire and next pro- 
\idmg that, when such entries are aought to be used as statements lor a 
particular purpose mi , to charge an} person with liability, they shall not 
alone be sufficient cs nlence for that purpose* 

English law —Under English law such entries are not admissible in 
ctidence on the ground that to admit such evidence is a Molation of the 
rule that no man shall be allowed to manufacture exidence in farocr of 
himself To make entries in the course of business admissible thev trust 
l>e shown to ha\e been made contemporaneously with the acts which they 
relate J- ven then such entries *fr endear* only of those thing* which it 
was the dntv of the j«crson to enter, anj are no eridenee of independent 
collateral matters There n no such restriction in the section 

I. ‘Rcjularl} kept in the course cf business*.—The rmr Council 
t at Ull down tl at the adrusul i'll v < f looks of account regular!r kept « 
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the course of business is not restricted to books in which entries have 
been made from day to day, or from hour to hour, as transactions have 
taken place The tune of making the entries may a Sect the v alue of them 
but should not, if they have been made regularly iu the course of business 
afterwards, make them irrelevant 1 

Account books containing entries not made by, nor at the dictation 
of, a person who had a personal knowledge of the truth of the facts stated, 
if regularly kept m'the course of business, are admissible as evidence under 
this section* 

1 2. ‘Such statements shall not alone be sufficient evidence’.—Entries 
in accounts rele\ant only under this section are not by themselves alow, 
sufficient to charge 3ny person with liability Corroboration is required 
But, where accounts are relevant also under e 32 (2), they are in law 
sufficient evidence in themselves, and. the law does not, as m the case of 
accounts admissible only under this section, require corroboration Entries 
in account may, in the same BUit, be relevant under both the sections , 
and in that case the necessity for corroboration does »ot arise* 

( One party, by merely producing his own books of account, cannot 
i bind the other* 

35 An entry m any public or other official book, 
t register or record 1 , stating a fact in issue 

•entry in nc P y uhhc or relevant fact, and made by a pubbe 
record made m servant m the discharge of his official duty, 
performance o 0T ^y an y Q th er peison in performance of 
a duty specially enjoined by the law of the 
country m which such book, register or record is kept, is 
itself a relet ant fact 

COMMENT, 


discharge their several trusts with accuracy and fidelity 

The section is applicable to entries in public records of a Native State 
or a foreign country* 

Scope —In a case the Calcutta High Court held that the section i* 
•confined to that class of cases where a public officer has to enter m i 


1 Tht Deputy Commistiontr of Bara 
JSanU v Bam Parthad, (1893) 27 Cat 
118* T overruling .Mujic tier* law 


•CIO 

3 J?amj«/aroba» Balaji, (19041 6 
Bom L. r. 50, 3S IVinj 204 , _ 


(1026) SsVom^L R**!'225 
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19 not expected to, and is not permitted to, mate*. 

To render a document admissible under this section three conditions 
are necessary — 

(1) The entry that is relied upon must be one in any public or other 
official booh, register or record ; 

(21 it must be an entry stating a fact in issue or a teles ant fact; 

and, 

(3) it must be made by a public servant in the discharge of Ins 
official duty, or by am other person m the performance of a duty 
specially enjoined by the faw* 

English law.—To render entries in public books or registers admissible, 
they must has e been made promptly or at least without such long delay 
as to impair their credibility and m the mode required by lavi There 
is no such restriction m this section Again, English law speaks only of 
official registers or books 

I. ‘Public ot other official book, register or record*.—Section 74 
specifies what public documents are A register of births and death 1 * 
kept bj t lllage officials under the orders of ft Board of Revenue is a pubbe 
document within the meaning of this section, and an entrr m such register 
recording the death of & person is evidence of the actnal date of his death*. 
Entry in » municipal register of deaths®, or Band Record Register* is 
Admissible Entry m Survey Records is insufficient m the absence of 
*>thcr reliable evidence to prose a mortgage* A certificate of piardian- 
ehlp is not a public or other official bool, register or record within the 
meaning of this rectum and an entry therein relating to the ape of tl e 
minor is not in itself admissible m evidence to prove the ape* 

\ rental in a judgment not infer purfe# of a relevant fact is tint 
admissible in evidence under this sect ion 1 * 

36 Statements of facts m t^uc or relevant fact**, 
jWrvsney . i marie \n published maps or charts generally 
»‘,Ij “flered for public pale, or in maps or phns 
ti»n»* marie unrier the authority of Government, 
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as to matters usually represented or stated in such maps, 
charts or plans, are themselves relevant facts. 

COMMENT. 

This section mentions two kinds of maps or charts, viz , (1) maps 
or charts generally offered fox public sale, (2) map3 or plans made 
under the authority of Government, The admissibility of the first kind 


challenged and exposed The admissibility of the second class rests on 
the ground that, being made and published under the authority of Govern¬ 
ment, they must be taken to have been made by, and to be the result of, 
the study or inquiries of competent persons 

To render inquisitions, reports, surveys, and other similar documents 
admissible in evidence as public documents, it must appear they were 
made for the purpose of the public making use of them and being able to 
refer to them, for the fact that the public are interested in the documents, 
and are m a position to challenge or dispute them, if inaccurate, invest* 
them with a certain amount of authority 1 

Neither this section nor b 83 has any application to maps prepared 
fox private purposes, that is, for the purpose of any particular suit or by 
any Government officer for any special purpose Thus, a map made 
by a Deputy Collector for the purpose of the settlement of land forming 
the Bilted bed of a river is not one which is admissible m evidence 
under this section and s 83 of the Act, but it is a map the accuracy 
of which must be proved before it can be admitted in evidence*. 

37. When the Court has to form an opinion as to 
{ the existence of any fact of a public nature, 
statement°to any statement of it, made in a recital 
fact of public contained in any Act of Parliament, or in 
uncertain Acts any Act of the Governor General of India 
or notifications i n Council, or of any other legislative 

authority in British India constituted for the time being 
undeT the Indian Councils Act, 1861, the Indian Councils 
Acts, 1861 and 1892, or the Indian Councils Acts, 18G1 
to 1909, or in a notification of the Government appearing 
in the Gazette of India, or in the Gazette of any Local 
Government, or in any printed paper purporting to be 
the London Gazette or the Government Gazette of- any 
colony or possession of the Queen, is a relevant fact. 

* Taylor, 11th Ed*, a. 17G9A, p 1277; (civil) 

Jlahmat uUa Khan v. Sicretary of Stott * X'onlo Frtuhad Kazan v. Jaqat 
/yr India, (1013) P. R. No. 03 of 1013 Chandtajhilla, (1895) 23 Cal. 335 
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COMMENT* 

Statutes, State-papers, and other writing of a similar character are- 
admissible in evidence as conclusive proof of the facts stated therein The 


confidence, partly, because they are required by law to be kept, partly, 
because their contents are of public interest and notoriety, but principally, 
because they are made under the sanction of an oath of office, or, at least, 
under the sanction of official duty, by accredited agents appointed for 
that purpose Moreover, as the facts Btated in their entries are of a public 
nature, it would often be difficult to proxc them by means of sworn 
witnesses 1 

English law.—Under English law there is a difference as to the effect 
of a recital in a public Act and in a pm ate Act This distinction is not 
recognised in this section 

38 When the Court has to form an opinion as to a 
Relevancy o{ law of any country, any statement of such 
•tateratnu m to law contained in a book purporting to be 
printed or published under the authorit} 

° ’ of the Gotcrnmcnt of such countr} and to 
contain any such law, and any report of a ruling of the 
Courts of such country contained in a book purporting 
to be a report of such rulings, is relct ant 

COMMENT. 

Kooks containing foreign laws purporting to be irallishrd under the 
autliontt of the Government of a foreign country may be referred to by the 
Court un ler this section when the Court has to form an opinion as to the 
1»\» of such rountn Thus a statement contained in an cnaathomed 
translation of the (ode Napoleon as lo what the Prrnrh law is on a parti¬ 
cular matter, is not rrlexant 1 \ns report of rulings of the Courts of 
such count n contained in a l«ooh purporting to 1< a report of #ueh ruling* 
al'n relevant Statements in l*xk» o! law ami m law reports a*e 
adniKMl !e on gn unds nirilar to those s'ated n *» 35, M and 37. 

No Court takes ju lieial notice of tl e law* of a foreign coun*rr, but 
they mn«t l>e j roxed as fart# 

« T»\l>r Ulhl-ln,* t'*I^lfKt Ml 
* (k^t (!».*'*) Cat 

/ 
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English law —Under English law 
be pro\ed bj calling professional or 
opinion on the subject Such witc 

memory by reference to text boohs decisions statutes etc Under s 45 
opinions of experts may be admitted to prove a point of foreign law 


How much of a Statement is to be peo\ed 

39 'When an> statement of which evidence is 
«r L . „ git en forms part of a longer statement, oi 

What evidence r , ° - , T . , 

to be given-when or a cont ersation or part of an isolated 
sutement forms document, or is contained m a document 
nation document w Inch forms part of a book, or of a con 
booL or senes of nected senes of letters or papers, evidence 

ettera or papers t_n , , -, Lr t r 

shall be gi\en of so much and no more of 
the statement, conversation, document, book or senes of 
letters or papers as the Court considers necessary jji that 
particular case to the full understanding of the nature 
and effect of the statement, and of the circumstances 
under which it was made 


comment 

The principle on which this section is based is that it would not be 


•enacted m this section will not warrant the reading of distinct entries in 

with 
bjects 
is the 
sation 

about the other nine 

> Special diary of police officer*—If a police officer uses his special 
*hat) to refresh his memorj ox if the diar) is used b) the Court to con 
tradict the police officer who made it the accused or his agent is entitled 
to sec only the particular entry u*ed and so much of the special diary as 
is )n tl e opinion of the Court necesearj in that particular matter to the 
full understanding of tJ e particular entry «o used and no more* 


» The Qua s taie (IS )) * Br L 15 
_S4 3r 


V 


« Qua i Enp civ Man (1807) 19 
All J90 40a 
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Judgments op Courts of Justice whet, p.elenant. 
40 The existence of any judgment, order or decree 
Premns ud which by law prevents any Court from 
meaUreierantto taking cognizance of a suit or holding a 
ot r trt*r° ndauit trial, is a relevant fact when the question 
ri ‘ is whether such Court ought to take 

cognizance ot such suit or to hold such trial 

C O M M E N T . 

Sections 40 to 43 deal with the subject of relevancv of judgments 
- * 1 ’ • 1 ” judicata 

er s 42 
■ ■ 1 may be 

reliant under s 43 if their existence is a fact in issue or is relevant under 
some other provisions 

This section provides that the existence of a judgment, decree, o* 
order, isa rcleiant' 1 ' ’ ’ ' 1 r 

from taking cogmz i 

include all cases in . • 

applies The mam . ■ „ 

multiplicity of suits and interminable disputes between litigants lie* 
judicata means, by its very words, a thing upon which the Court ba* 
exercised its judicial mind Section 11 of the Civil Procedure Code 
lays down the law as to res judicata 

This section has nothing to do with que e tion3 of evidence beyond 
the adomsibiliti of the judgments, because a tiles of res judicata is not 
a pica as a matter of eudenee, but only a pica barring the action as a 
matter of procedure as distinguished from the rules of ewdcnce* 
w» *«i... i*. . .... i • ..... . * *. uestnn 

' ■ .... , ■ * estions 

- - * ■ ' • who*** 

■ • ■ ■ .. ■ • '• "O Flit. 

may proie aav right to which the legislature entitles them The present 
section accord mg! i, is *o worded as to cam* out whatever may 1** 
for the time the Uw of procedure on such questions*. 

The pnncij !e of this section applies to criminal Courts i« well Tie 
plea o! autrrfoit <vtnnr* or tnitrrfms acquit, thst is, ot a p-enocs lawful 
coni ict ion or lawful acquittal has aim vs been held to l>e a good plea 
Pee a 403 Criminal Procedure Code 

The julpncnt of a criminal Court that a person dil o* did not com¬ 
mit on o^rnre does not operate as m juf eu'a to preiect a civil Court 
from determining t jeh qur«ti ns for purjoies of a r_**. 

» risi* c* t • /■*.* juw r.4 r*w (u*ti 4 ai^ 

(if'"’) I* At' i. 4* r* r*i+% /ii4 t /••>, 
r a. OH St I* R. \<v I««f !?J5{onlJ 

* CVnioft in. Pjv 17 V IV. 
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meats tn ran not merely declare the status of the subject matter adjudi 
■cated upon but, %pso faclo render it such as they declare it to be and 
partly if not principally, upon the broad ground of public policy it being 
essential to the peace of society, that the social relations of every member 
of the community should not be left doubtful but that after having been [ 
clearly defined by one solemn adjudication they should conclusively bo 
set at rest 1 Judgments in rent can only be impeached if it can be shown— 

(1) that the Court had no jurisdiction, or 

(2) that the judgment was obtained by fraud or collusion or 

(3) that it was not gnen on the merits, or 

(4) that it was not final e g interlocutory 


parties and privies A judgment in personam is the ordinary judgment 
between parties in cases of contract tort or crime It is no proof of the 
truth either of the decision or of its grounds as between strangers or a 
party an' 1 a ■ uj u * j— * — i— - — 

petent C 
<»r (4) in 
charactei 

person is declared to be entitled 

(1) Probate jurisdiction—The grant of probate under the Indian 
Succession Act (XXXIX of 1925) is conclusive proof of the title of 
executors and of the genuineness of the will admitted to probate The 
coneliisiveness of the probate rests upon the declared will of the legislature 
as expressed in es 227 and 273 of the Indian Succession Act 1925 The 
grant of probate is the method which the law specially provides for 
establishing a will 

The section is not applicable to the judgment of the Probate Court* 
A judgment of a Court of Probate is conclusiye proof that the person to 
■whom letters or probate have been granted ha3 been clothed with the 
powers and the responsibilities of the deceased and of nothing else and 
that a question of status decided by a Court of Probate can be raised again 3 

The judgment of a Probate Court refusing probate takes away from 
the executors named m the will their legal character as such and this 
result is final as against all persons interested under the will 1 

(2) Matrimonial jurisdiction —This jurisdiction is conferred on 
Courts by the following Statutes — 

(а) The Indian Divorce Act (IV of 1869) relating to the divorce of 
persons professing the Christian religion 

(б) Vet XI of 1865 relating to marriage and divorce among Parsis 

* Taylor 11th Edtj *. IG76 p.1140 Ser ray v King Emperor (19^0) 

* Kalyanehand v Sdabat (1913) 16 4 pan 251 

Bom LR 5 3S Bom 309 T s * Ch nnmamiv llarOiarabadra, (1893) 

* J/» \?t« Zan v J U Shu* Tait 16 Mad 3S0 
(1910)117 B.R (1910 13)61 63 Hal, 
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meats m rent not merely declare the status of the subject matter adjudi 
cated upon, bnt, i pso facto, render it such as they declare it to be, and 
partly, if not principally, upon the broad ground of public policy, it being 
essential to the peace of society, that the social relations of every member 
of the community should not be left doubtful, but that after having been 
clearly defined by one solemn adjudication they should conclusively be 
set at rest 1 Judgments tnrem can only be impeached if it can be shown— 

(1) that the Court had no jurisdiction , or 

(2) that the judgment was obtained by fraud or collusion or 

(3) that it was not given on the merits , or 
• (4) that it was not final e g, interlocutor} 

' v * * i a . *■ - - J . Igment 

* ■ which 

■ orld as 

to that status whereas m the other the point is only conclusive between 
parties and privies A judgment tn personam is the ordinary judgment 
between parties in cases of contract, tort, or crime It is no proof of the 
truth either of the decision or of it». grounds as between strangers, or a 
party and a stranger Under this section a judgment given by a com 
petent Court in the exercise of (1) probate (2) matrimonial, (3) admiralty, 
or (4) insolvency, jurisdiction will be conclusive proof as to the legal 
character conferred on or taken away from any person or to which any 
person is declared to be entitled 

(1) Probate jurisdiction —The grant of probate under the Indian 
Succession Act (XXXIX of 1925) is conclusive proof of the title of 
executors and of the genuineness of the will admitted to probate The 
collusiveness of the probate rests upon the declared will of the legislator* 
as expressed in ss 227 and 273 of the Indian Succession Act, 1925 'J h< 
grant of probate is the method which the law specially provides Sv r 
establishing a will 

The section is not applicable to the judgment of the Probate Court* 
A judgment of a Court of Probate is conclusne proof that the j* ri>.> 
whom letters or probate have been granted has been clothed will f * 
powers and the responsibilities of the deceased and of noth 11 j <)*■ 
that a question of status decided by a Court of Probate can be rai^ *, t, 

The judgment of a Probate Court refusing probate, tak r „ / y 
the executors named m the will their legal character as I <• A 
result is final as against all persons interested under the v if J 1 

(2) Matrimonial jurisdiction—This junsdicti>n j 
Courts by the following Statutes — 

(a) The Indian Divorce Act (IV of 18C9) retain j j *^ * s * 

persons professing the Christian religion 

(f>) Vet XV of 18G5 relating to marriage and dit j s + , ^ 

» T»vlor Hth Edn , •. ICC p. 1140 
1 Kalyanehond x Sdabat (1913) 16 
Bom LR5 33 Bom 309 r s 
* J It Nov* Zan v J It SKm Tait 
(1910) 1UUR (1910 13) Cl 63 
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character winch had up to that time subsisted 1 The defendant as widow 
had applied for letters of administration to the estate of B Her status 
had been denied, and the question had been fought out at length in the 


42 Judgments, orders or decrees other than those 
ztcicvancy and mentioned in section 41 are relevant if 
ments °ordc»or re * ate to mat ters of a pifblic nature 

decrees other relevant to the enquiry, but such ]udg- 
Sedm^ccCti ments, orders or decrees are not conclusive 
4i proof of that which the) state 

Illustrations 

A sues B for trespass on his land B alleges the existence of a public 
right of way over the land, which A denies 

The existence of a decree in favour of the defendant, m a suit by A 
against C for a trespass on the same land m which C alleged the existence 
of the same right of way, is iele\ant, but it is not conclusne proof that 
the right of way exists 

COMMENT 

Under this section judgments relating to matters of a public nature 
ire declared rele\ant, whether between the same parties or not It al 
forms an exception to the general rale that no one shall be aSected 


liabilities to repair roads, or sea walls, moduses, and the like In all 


he those who litigated the first, or be utter strangers The effect, however, 
of the adjudication, when admitted, will so far vary, that, if the parties 
be the same in both suits they \ ill be bound by the previous judgment, 
but if the litigants in the second suit be strangers to the parties in the first, 

I hahjairhnnd v (1913) ’6 * JA Zan v JA Wire Tail 

” . n k »c i> « r > c ^ (191(» , |j £ R (I910 , 3) C1 

‘ ' rvSmat 41, Khan (/V) » 3I**»ar, 

i 1 rv-l B»bu Zuhra, (1911) T It No Hof 

■ 1*US (civil) 

J- 
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(d) A has obtained a decree for the possssion of land against B C, 
B’s son, murders 4 in consequence 

The existence of the judgment is relevant, as showing motive for a 
■crime 

{«) A is charged with theft and with having been previously con¬ 
victed of theft The previous com iction is relevant as a fact in issue 
(/) A is tried for the murder of B. The fact that B prosecuted 4 for 
libel and that A was convicted and sentenced is relevant under section 8 
•as showing the motiv e for the fact in issue 

COMMENT. 

This section expresslj contemplates cases in which judgments would 
"be admissible under other sections of the 4ct which are not admissible 
under s 40, 41 or 42 The cases contemplated by this section are tbo«e 
where a judgment is u«ed not as a res judicata, or as evidence more or 
less binding upon an opponent b} reason of tbe adjudication which it 
•contains But the cases referred to in this section are such as the section 
it«elf illustrates, vix , when the fact of anv particular judgment having 
"been given is a matter to be proved in the case 4s for instance, if 4 sued 
B for slander, in saying that he had been convicted of forgery, and B 
justified upon the ground that the alleged «lander was true, the con 
v iction of A for forger} would be a fact to be prov ed by B like any other 
fact in the case, and quite irrespective of whether A had been actual!} 
•guilty of the forger} or not This would be one of the many c i«es alluded 
to in this section 1 

The section declares that judgment® orders and decrees, other than 
thO'e mentioned m ss 40, 41 and 42, are of themselves irrelevant, that is, 
in the sense that they can have any such effect or operation as mentioned 
in those recited sections, qua judgments, orders and decrees, but it mast 
not be taken to make them absolutely inadmissible when they are the best 
evidence of something that may be proved aliunde* 

To have the effect of res judicata, a judgment inter partes alone can 
lo admitted in evidence, but for other purposes where judgments are 
nought to be used to show the conduct of the parties, or show particular 
instances of tbe exercise of a right, or admissions made by ancestors, or 
how the property was dealt with previously, they may be used under s 11 
■or 13 as exceptions recognized under this section, as relevant evidence 
Fxcept where they are judgments in ran, or where they relate to public 
matters, judgments not infer partes have been always held to be not re* 
judicata, but they cannot be wholly excluded for other purposes m so far 
is they explain the nature of possession, or thro v light on the motives or 
-conduct of parties or identify property* 

i Gujju LaU v Fatteh Lad. ( 1880 ) * The Collftor cf Gorathpar r PalaL- 

X Cat 171, 192 r B. Secretary cf dhari $tng\, (1S89) 12 AIL I, r a 

Vote v Syed Ahmad Eiieha, (1921) 44 1 Lalthnan r 4mm, (1900) 24 E n 

Mai 778, r n.. Iidar St*j\ t JVeA 291. 3 « 8 , 2 Bva L. P 

£i*jK (1«>20) 1 Mb 540 
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• COMMENT. 

This section prov ides that a party to a suit or other proceeding may 
■show that a judgment, order, or decree, which is relevant under s 40, that 
]«s, which would, as a judgment infer partes, operate as res judicata, or 
which is relevant under s 41, that is, which is evidence as a judgment tn 
rcm, or which is relevant under s 42, that is, which is evidence as a judg 
inent relating to a public matter, and which is proved by the adverse 
party, was passed by a Court which had no jurisdiction to pass it or was 
obtained by fraud or collusion 1 It is not necessary for the party against 
whom such judgment, order or decree is sought to be used to bring a 
separate suit to have it set aside, but it is open to such party in the same 


it, or was obtained by fraud or collusion* 

The section lavs down not onlj a rule of law relating to evidence, 
but also a rule of procedure There are many sections of this Act, such 
as ss 66 73,130,135,130 and 130, which relate more or le-=s to matters of 
procedure 

The right of a party to se», aside by a suit a judgment or decree on 
the ground of fraud, exists independently of the prov lsions of this let 8 . 

English law—In England i party to a suit would not be allowed to 
defeat a judgment by showing that, in obtaining it, he had practiced an 
imposition upon the Court Under this Act however there is no such 
restriction This section permits anv part} to a suit or other proceeding 
to show that a judgment was obtained by fraud or collusion The words 
* any party to a suit or other proceeding arc wide enough to include both 
innocent and guilt} party to the first suit 

1. ‘Which has been proved by the adverse party’.—The judgment 
or decree which the section allows a party to impeach on the ground of 
fraud must be one which has been proved by the adv er=e party 

2. ‘Delivered by a Court not competent to deliver it’.—Every species 
of judgment w ill be rendered inadmissible lu evidence on proof given that 
the Court which pronounced it had no jurisdiction 

The competency ’ of a Court and its jurisdiction” are svnonymous 


’ . " » - ' *1 <■ n »» 1 (1903) 29 Mid 179 

•• . * SardarmaS r Arannyal Sabhnpnthji, 

■ - \ ' « ■ . ■ (IS96) 21 Bom 203 

• 4 * keLilamma t Ktliopan, (!sv~) 12 

MaJmpalrtt *up Mid 22S. 

* I tnlvtapi<a \ai(L v ^wiv 
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m which he places it before the Court, and alleging in his plaint that the- 
first decree was obtained by the perjury of the person in whose favour it 
was gn en To so hold would be to allow defeated litigants to a\oid the- 
operation, not only of the law which regulates appeals, but that of that 
which relates to res judicata as well u . 

Whether a party to a suit may set up his own fraud has not been, 
definitely decided 

A distinction exists between those cases m which the fraud is only- 
attempted but not carried into effect and those m which it has actually 
been carried into effect 
nut fraud is not preclu 
fraudulent transaction, 

advantage of his own wrong and is precluded from maintaining an action, 
to set aside the fraudulent transaction actually carried into effect* 

CASE. 

In a suit brought by A against B for possession of a tank, the plaintiff, 
put in a decree based on a compromise m a previous suit betw een him and 
the defendant, to prove his right to possession The defence was that 
the decree was a fraudulent one It was held that under this section the 
defendant could show that the decree was obtained bj fraud 3 

Opinion of Third Persoj.s, whej. rele\ant 

45. When the Court has to form an dpinion upon 
a point of foreign law, or of science, or art* 
expert” 1011 * ° f or as to identity of handwriting or finger 
impressions, the opinions upon that point 
of persons specialty skilled in such foreign law, science 
or art, or in questions as to identity of handwriting or 
finger impressions are relevant facts 
Such persons are called experts. 

Illustrations 

(а) The question is whether the death of A was caused by poison. 

The opinion of experts as to the symptoms produced b} the poison. 

hv which A is supposed to ha\c died, are relevant 

(б) The question is, whether A, at the time of doing a certain act, 
was, by reason of unsoundness of mind, incapable of knowing the nature 
of the act, or that he was doing what was either wrong or contra rv to law. 

1 3Iolotntd Gc&ab v HaSomtd SuL’inJn. 2$ Cit 3 - 0 Ilona pa \ \artapa (IS9Sy 

(1^91) 21 Cat 612 619 21 lljtn 40C. Sham Loll Ultra v 

S Gobtrdhan £■ mgk v Pitn Pay Amartndro \ oth (IS'lo) 23 Cal 

(1800) 23 Cal 902 . Banl-a Bthary /lnu 400 

y. Ei§j Knmar Pan (1S90) 27 Cal 231, * RajA Panda r Lallan Sendk 

fjorinda Knar v Lnla Aulio, (IW) Jlakapatra (lWi JT P»1 11 
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The opinions of experts upon the question whether the symptoms 
■exhibited bj A commonly show unsoundness of mind, and whether sucli 
unsoundness of raind usually renders persons incapable of knowing the 
nature of the acts which they do, or of know ing that what the) do is either 
w rong or contrary to law, are relevant 

(c) The question is whether a certain document was written b) A 
knottier document is produced which is proved or admitted to have been 
xi ntten by A % 1 

The opinions of experts on the question whether the two documents 
were written by the same person ox by different persons, arc relevant 

COMMENT. 

This section is on exception to the rule as regards the exclusion of 
opinion ev idencc 

It is a general rule that the opinion of witnesses possessing peculiar 
skill is admissible, whenever the subject matter of inquiry is such that 
inexperienced persons are unlikely to prove capable of forming a correct 
judgment upon it without such assistance m other words, when it so far 
partakes of the character of a science or art, as to require atcurseof 
previous habit or stud), in order to obtain a competent knowledge of its 
nature" 1 The opinions of skilled witnesses cannot be received on a 
subject which docs not require any peculiar habits or course of stud) in 
■order to qualif) a man to understand it*, e g , similarity of fraudulent 
trademark* ■> 

An ‘expert’ w ltness is one who has devoted time and stud) to a special 
branch of learning and thus is especially skilled on the points on winch 
he is asked to state his opinion His evidence on such points is admissible 
to enable the tribunal to come to a satisfactor) conclusion* All persons 
who practise a business or profession which requires them to possess a 
* «ic. r expertnes'. 

the skill of 
s offered is 

sufficient to entitle him to he considered as an expert The Court is 
bound to defer to the opinion of an expert where skill and experience 
. ' ness 

tb< 

n<le 

pendent opinion 

Where experts are called to pronounce them opinions on scientific 
questions thev may refresh their memory b) referring to professional 
treatises 

It is necessary for the admission of the evidence of a handwriting 
■expert, that the writing with which the comparison is made should 1 « 

1 T»)l r 11th 1 dn * 1418 y 9"fl r JuQgt Lai, Katnlnpil C it i If* It* 

I JW * 1419 p CO Company 1 trade l (1920) 4J All >2 

* Sira<faiAi l/»H» tenpuny, Limited * Powell loth F»ln , 10 
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Admitted or proved bevond doubt to be that of the person alleged, vnd 
th«it the comparison made should be made in open Court in the presence 
of such person 1 The reason as well as opinion given by a finger print 
expert as to the i dent it) of a palm impression are admissible m evidence 2 

If thejiross examining counsel, after putting a paper into the hands of 
■a witness, merely asks htm some question as to its general nature or 

’ 7 * L 1 'the 

, or 
a m 

wmen it is written, a Mg&t oi it ma) men oe uemauueu u> uit opposite 
counsel* 

46 Facts, not otherwise relevant, are rele\ant if 

Facts bearing they support or are inconsistent with the 
upon opinions opinions of experts, when such opinions 
of experts are relevant 

Illustrations 

(а) The question is whether A was poisoned b) a certain poison 

The fact that other persons who were poisoned by that poison, 

exhibited certain symptoms which experts affirm or den) to be the 
symptoms of that poison is relevant 

(б) The question is, whether an obstruction to a harbour is caused 
by a certain sea wall 

The fact that other harbours similarl) situated in other respects, but 
where there were no such sea walls, began to be obstructed at about the 
•ante time, is relevant 

COMMENT. 

This section la) s down that the opinion of an expert is open to corro¬ 
boration or rebuttal The illustrations indicate that for this purpose 
res inter olios acta is receivable 

An exception to the general rule, which lavs down that evidence of 
collateral facts cannot be received, arises ‘where the question is a matter 
of science, and where the facts proved, though not directly in issue, tend 
to illustrate the opinions of scientific witnesses Thus, where the point 
m dispute was, w hetber a sea w all had caused the choking up of a harbour, 
~*nd engineers were called to give their opinions as to the eflect of the 
»alJ jvoot that other harbours on the same coast, tthere there irere ao 
embankments, had begun to be choked about the same time as the 
harbour in question, was admitted, as such evidence served to elucidate 
the reasoning of the shilled witnesses’ *. 

1 Surtth Chandra *w7ny«t r Fmptnr, Aimh Buf'imur Dett, (1911) 311 C*1 

(1912) Cal 000 243, 

* lr>f*ror \ Itebtlal AA<m, (192*) * Trvl >r 11th Eda.. *. 33". p. 247, 

30 IV m 1- K 321, '2 IV m 223. FoJlx* r t hadd, (1782) 3 IV 157 

* l\r W oodri fV J ,m Jantt A vmnr. 
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47, Wien tie Court has to form an opinion as to 
Opinion ns to P erson hy ^hom any document w as 
hand writing written or signed, the opinion of any person, 
whea relevant acquainted with the handwriting of the 
person by whom it is supposed to be written or signed 
that it was or was not written or signed by that person, 
is a relevant fact 

Explanation —A person is said to be acquainted 
with the handwriting of another person when he has seen 
that person write, or when he has received documents 
purporting to be written by that person m answer to 
documents written by himself or under his authority 
and addressed to that person, or when, m the ordinal) 
course of business, documents purporting to be written 
b\ that person ha\ e been habitually 1 submitted to him 
Illustration 

The question is whether a given letter is m the handwriting of A, a 
merchant in London 

B is a merchant in Calcutta who has written letter addressed to A 
and received letters purporting to be written by him C is B s clerk 
whose duty it was to examine and file Bs correspondence D is Bs 
broker to whom B habitually submitted the letters purporting to be 
written bv A for the purpose of advising with him thereon 

The opinions of B C and D on the question whether the letter is in 
the handwriting of A are relevant though neither B C nor D ever saw 
A write 

COMMENT 

This section indicates one of the methods of proving handwriting 
The handwriting of a person may be proved m the following way3 —• 

(1) By the evidence of the writer himself 

(2) By the evidence of a person who has seen the person whose 
1 andwritiog is m question write 1 

(3) By the evidence of a person acquainted with such handwriting 
I either by receiving letters purporting to be written by the person w answer 
\\ to documents written by the witness or under his authority and addrewd 
ji to that person or when in the ordinary course of business documents 
{ \ utj orting to be written by that person have been habitually submitted 
\to him 

<4) By the evidence of an expert in comparing the handwriting 

(5) By the Court comparing the document in question with any 
others proied to the satisfaction of the Court to be genuine 

l /n the met rr of a FitH Grade Pleader (t&14)P R "No IS of 191^ 
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The section deals with oral evidence given in Court by the person 
■expressing the opinion Section 13 applies to all rights and customs 
pubhc or private and refers to specified facts which may be given in 
•evidence Under s 32 cl (4), opinion as to public right or r>ustom of a 
person, who is dead or who has become incapable of giving evidence, or 
whosfc attendance cannot be procured without unreasonable delay or 
expense is admissible 

1. ‘Custom*.— Custom’ should be distinguished from ‘usage* 
‘Usage is a fact and ‘custom’ is a law There can be usage without 
custom, but not custom without usage U«age' is induct n e based on the 
■consent of persons m a locality < ustoro is deducts <? making established 
local umge a law 1 

A custom could properly be proved by general evidence given by 
members of the family or tnhc without proof of special instant ev* 

A custom to be good must be definite 3 

Explanation—The explanation indicates that private rights are 
excluded from the operation of the .section finch rights must be proved 
by facts such as acts of ownership The word general is an equivalent 
of the term public’ 

ussgeH^ten^tB 0 ^9 When the louit h ib to form an 

etc when tele Opinion SS to— 

vast 

the usages and tenets of any hod) oi men or family, 
the constitution and government of any religions or 
charitable foundation, or 

the meaning of words or terms used in particular 
districts or by particular classes of people, 

the opinions of persons having special means of 
knowledge thereon are relevant facts 

COMMrNt 

Under thia section usages oi trade and other professions are adults' 1 
"“ible The opinions oi person experienced therein are admissible 

There are various religious sects in Indn, and the opinion oi persons 
well \creed in their constitution and tenets will bo admissible 

Evidence relating to works that are technical mo also admissible 
under this section 

Thw atwat,a must bt reidwYth. s Cft 
50 When the Court has to form an opinion as to 
Ojithononw *ke relationship of one person to another, 
Mwmstup when the opinion, expressed by conduct, as to 
fcfcvsttt the existence of such relationship, of any 

1 WhMtfn (IS.?) 3 ft m 34 

* 4hmarf Aftflnv Cfianm fi ti, (Vjl,) » iat/mtan 7fa, v H6*r k/<un, lloi') 

\ 3”0 ‘■mi ftjAimafcb-’it v 1 All 410 
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person who, as a member of the family or otherwise, hc.s 
special means of knowledge on the subject, is a relevant 
fact 

Provided that such opinion shall not be sufficient 
to prove a marriage in proceedings under the Indian 
Div orce Act, or in prosecutions ui der section 494, 49 , 
497, or 498 of the Indian Penal Code 
Illustrations 

(а) Tlie question is whether A and B were married 

The fact that they were usually received and treated by then 
friends as husband and wife is relevant 

(б) The question is whether A was the 1 g tim^te son of B « 

The fact that A was always twisted as such by memb°rs of the 
familv is relevant 


COMMENT 

On a question of pedigree family conduct is admissible to prove 
1 " be received 

of a familv 
ndnet c g 

distribution of family property tacit recognition of relations 

Proviso —The proviso indicates that opinion on relationship cannot 
be sufficient to prove a marriage in proceedings under the Indian Divorce 
Act or m prosecutions for bigamy adultery and enticing away marne 1 
women The fact of the marriage must be strictly proved in the regular 
way 1 

* 51 A\ nenev er the opinion of any liv ing person 

® r ° « n d»of relevant, the grounds on w hich such opinion 

opin on when , * o , r 

retevant is based are also relevant 

Illustration 

An exjiert may gi\e an recount of experiments performed by him for 
the purpose of forming his opinion 

COMMENT 

VYlicre the opinion of an expert is receivable the grounds of reasoning 
upon which such opinion is based may also be inquired into Opinion i« 
no evidence without assigning the reason of such opinion The correct 
ness of the opinion can better be estimated m manv instances when the 
reasons upon which it is ba«ed are known If the rea«ons are frivolous ©- 
inconclusive the opinion is worth nothing 

1 FfrprfM r P lambtir * nyt, (IS - **) (lftTl) p ft. No. 5 ©f 

5 C*1 COO f a II oJlaini v fafift (Cr} 
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Scope. —This section refers to the character of parties to the suit, and 
not to the character of witnesses It excludes evidence of character from 
being given only for the purpose of rendering probable or improbable 
any conduct imputed to the party But,when the facts which are relevant 
otherwise than for the purpose of showing character are proved, and those 
facts raise inferences concerning the character of a party to the suit, such 
facts become relevant not only to prove the facts for which they were 
directly tendered, but also for the purpose of showing the character of the 
party concerned In such a case it is open to the Court to form its own 
conclusion as to the character of the party, and as to the effect of such 
character on the conduct imputed to the party 1 . 

in cnmmai 53. In criminal proceedings the fact that 
saod"*«&m5r th person accused is jof a good character 
relevant is relevant. 

COMM EKT. 

The principle upon which good character may be proved is that it 
affords a presumption against the commission of crime This presumption 
arises from the improbability, as a general rule as proved by common 
observation and experience, that a man who has uniformly pursued an 
honest and upright course of conduct will depart from it and do an act 
"o inconsistent with it Such a person may be overcome bj temptation 
and fall into crime, and cases of that crime often occur, but thev are 
exceptions The rule is otherwise, the influence of this presumption 
from character will necessarily vary according to the circumstances of 
•different cases*. 

“Though general evidence of bad character”, says Sir J. Stephen, is 
not admitted against the prisoner, general evidence of good character is 
always admitted in his favour This would, no doubt, be an mcocsis 
tency justifiable, or, at least, intelligible, on the ground of the humamt) 
of English law, if Buch evidence were not often of great importance as 
tending to explain conduct A loses his watch , B is found in possession 
of it next day, and says he found it, and was keeping it for the owner. 
If A and B are strangers, and if B can call no one to speak to his character, 
this is a very poor excuse , but if Bis a friend of A’s, and of the same 


the rector of the parish, being a man of first rate character and large 


' Norton, S30 


* Wigwerr, 1J3. 
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Explanation 1 —'"Where the bad character of anj person is itself a 
fact in issue then the principle of this section does not apply See section 
110 (f) of the Criminal Procedure Code 

Explanation 2 —-A previous conviction is not admissible in evidence 
vgainst the accused except where he is liable to enhanced punishment 
under s 75 of the Penal Code on account of previous conviction or unless 
evidence of good character be given in which case the fact that the accused 
has been previously convicted of an offence is admissible as evidence of 
bad character 1 

A previous conviction may also be relevant under s 8 as showing 
motive It may also become relevant within the meaning of s 14 ex 
planation 2 when the existence of anj state of mind or body or bodilj 
feeling is m issue or relevant* It maj also be re lev ant under s 43 See 
illustration (e) 

CASE 

U the trial of the accused for committing or conspiring to commit 
a dacoit * 1 

iccused 
issociati 

lets It was held that the evidence was irrelevant* 

55 In civil cases the fact that the character of 

Character m an > person is such as to affect the amount 
Affecting d» of damages which he ought to receive, is 
n,c ^ relevant 

Explanation —In sections 52, 53, 54 and 55, the 
word ‘character includes both reputation and di«s 
position , but, except as provided in section 54, evidence 
ma) be given onlj of general reputation and genenf 
disposition, and not of particular acts bj w inch reputation 
i r disposition were shown 

COMMPVT 

In civil cA«es good character being pnsun ed may not be proved in 
aggravation of damage* but bad character is admissible in mitigation 
< f damages provided that it wool! not, if pleaded amount to a justi 
fi Kticm Yor example m cases of defamation the general bad reputation 
f the | laintiff mar lie pros ed In ea«es of breach of promise of marrtag 
tl c | lauitifTa general character for immorality is relevant In cases of 
► xl letton evidence of the general charaeterfor immoralitr on the part of 

i - 11 - - ^ - n « l. p„ &vj rs n. ra. i 

■ * Emprrfr r IfaitJudJ * (Ve SU 

|lW)«Ra L. n. 3*1 101J.rn.Cr 

• ■ ■ U rM 54 B. a. 
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the person seduced 13 relevant. The argument in favour of considering 
reputation is that the person should not Be paid for the loss of that which 
he never had. 

Evidence of reputation or disposition must he confined to the parti¬ 
cular traits which the charge is concerned about. Thus, it would he use¬ 
less to offer evidence of a prisoner’s reputation of honesty on a charge of 
cruelty, or of his mild disposition on a charge of theft.. Reputation for 
honesty would he relevant on a charge of theft, and a merciful disposition 
on a charge of cruelty 1 . 

Explanation—The word ‘character’ includes both reputation and 
disposition According to English law ‘character’ is not synonymous with 
‘disposition’, it simply means reputation ‘Reputation’ means what is 
thought of a person hy others, and is constituted by public opinion 
Dispositon’ respects the whole frame and texture of the mind It com 
prehends the springs and motives of actions ‘Temper’ influences the 
action of the moment, ‘disposition’ is permanent and settled, ‘temper’ 
may he transitory and fluctuating It is possible and not unfrequent to 
have a good disposition with a bad temper, and tice iersa 3 . 

1 Norton, 234 * Crabb 3 Synonym 1 !, p 3’3 



PART II. — Ox Pro or. 

CHAPTER III. 

Facts which >■ eed not be proxed 

Fact judicially 56 y 0 f att 0 f ^Rich the Court will take 
noticeable need . , , ■ . 

oot be proved judicial notice* need be pro\ ea 

fOMMEVT. 

?arfc I dealt with what facts may, and w hat facts may not, be proved 
in a civil or criminal case Part II deals with the question what sort of 
■evidence must be given of a fact which mar be pros ed This Part shows 
the manner in which a fact in issue or relevant fact must be prov ed. 

All facts in issue and relevant facts must be proved by evidence, 

< ither oral or documentary To this rule there are two exceptions (a) 
facts judicially noticeable and (6) facts admitted 

In the case of the facts dealt with bv this section the Judge’s belief 
m their existence i r ’ ' ’ " 1 ' * * 

than in particular 
. etion of the partic 
be apparent if wc 

< 57 What the«e two provisions realty come to is this With regard to 
the facts enumerated m s 57. if their existence comes into question, the 
parties who as«crt their existence, or the contrary need not in the first 


•finds handy and which he thinks will help him. Thus he mar consult 
-any book or obtain information from a by stander* 

t. ‘Take judicial notice*.—This expression means recognition without 
proof of something as existing or as being true Judicial notice is based 
upon verv obvious reasons of convenience and expediency; and the 
wi«dom of dispensing w ith proof of matters within the common knowledge 
■of every one lias never been questioned 

♦ 1 * rU nult"uke 57. The Court shall take judicial notice 
^odirtninotier* * of the following facts:— 

(J) All law* or rule*; Inning the force of law now 
v»r heretofore in force, or hereafter to be in force, in any 
part of British India : • 


» Wlbv, *« 
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(2) All public Acts passed oi hereafter to he passed 
b} Parliament, and all local and personal Acts directed 
by Parliament to be pidiciallj noticed 

(3) Articles of \\ ar for Her Majesty s Arm}, Navj 
or Air Torce 

(4) The course of proceeding of Parliament and 
of the Gounods for the purposes of making Laws and 
Regulations established under the Indian Councils Act, 
or an} other law for the time being relating thereto 

Explanation —The w ord Parliament m clauses ( 2 ) 
and (4) includes— 

(1) the Pailiament of the United Kingdom of Great 
Britain and Ireland 

(2) the Parliament of (treat Britain 

(3) the Parliament of England 

(4) the Parliament of Scotland and 

(o) the Parliament ot Ireland 

(5) the accession and the sign manual of the 
Sovereign for the time being of the United Kingdom ot 
Great Britain and Ireland 

(3) all seals of which English Courts take judicial 
notice the seals of all the Courts of British India, and 
of all Courts out of British India established b} the 
authority of the Governor General or an} Local Govern 
ment in Council the seals of Courts of Admiralt} and 
Maritime Jurisdiction and of Notaries Public, and all 
seals which an} person is authorized to use by anv Act 
of Parliament or othei Act or Regulation having the 
force of law in British India 

(7) the accession to .office, names titles functions 
and signatures of the persons filling foT the time being 
any public office m an} part of British India, if the fact 
of their appointment to such office is notified m the 
Gazette of India oi m the official Gazette of any Local 
Gov cmment 

(3) the existence title and national flag of even 
State or Sovereign recognized b} the British Crown 

(9) the divisions of time the geographical division 
of the world, and public festivals, fasts and holidavs- 
notified m the official Gazette 
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(70) the teiritones under the dominion of the 
British Crown 

(17) the commencement, continuance and termina¬ 
tion of hostilities between the British Crown and an) 
other State or bod^ of persons 

(12) the names of the members and officers of the 
Court and of their deputies and subordinate officers and 
assistants, and also of all officers acting in execution of 
its process, and of all ad\ ocates, attorneys, proctors, 
vakils, pleaders and other persons authorized b) law to 
appear or act before it 

(13) the rule of the road on land or at sea 

In all these cases and also on all matters of public 
history, lit era tut e, science or art, the Court ma} 
leport for its aid to appropriate books or documents of 
leference 

If the Court is called upon by an} person to take 
judicial notice of am fact it maj refuse to do so unless 
and until such person produces am such book or 
document as it ma) consider neces^an to enable it to 
do so 


» o w M b \ 1 

The list of facts of which the Court 'hall take julaul n< ticc, anl 
which ire enumerated in this section is not exhaustne It is for the sale 
of coin mencc that the Courts are allowed to take judicial notice of 
certain f icts which arc eo cl« arh e*tahli«hed tbit ct idence of fheir existence 
is unnecessary 

Th< section dees not api*jr to ha\e the effect of absnhmg the 
parties from any rules goiermng the proof of farts on which ther desm. 
to rel\ The section does i ot tax how any fact, historical or otherwise, 
is to lie jroxed bv the parties but gixcs the Court liberty to re-ort for its 
aid to nj jropmte books or documents of rrfirence on matters of jnblic 
In'ton 1 

CfJu<c f — TAs sapressim fj»*« ir rule* Ziaxim, fie force of Uv* 
mein b «tatutor\ law *« well a' unwritten law whether of a personal or 
• f l«cal lature V fej* rt nade 1 m in officer containing n *torrarv law 
sj j heal l« to a jianiculir c« n munitv is a hni <iblc tn e\ i lencr 1 

Clause 2 —^tatutev »r« either j ullic « r ] mate general o* 

\ ji Hie trye/iemf \et i« aunt ers.il rule ajj lied to the wl eje cc'^nusitv, 

1 TuU Vam Ml s , w f 
(|o*«144 41! MS. 


i T *» l hjr i1im< 
/•»» )S* Okl -Ml 
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which the Coi ts must notice judicially and ex officio, although not 
formerly set forth by a party claiming an advantage under it But special 
or pmate Acts are rather exceptions than rules, since they only operate 
upon particular persons and pmate concerns, and the Courts are not 
bound to tahe notice of them, if they are not formalh pleaded, unless an 
express clause is inserted m them that they shall be deemed public Acts 
and shall be judicially noticed as such without being specially pleaded— 
which provision is now usually introduced 1 

Clause 3 —'Articles of 'War for native officers, soldiers, etc , are con¬ 
tained m the Indian Army Act (VIII of 1911) 

Clause 8—All Courts must take judicial notice of the existence anl 
title of every State or Sovereign recognised by the British Crown AH 
Native States are so recognised 1 . 

Clause 9—The phrase ‘divisions of tune’ includes also Indian era* 
Thus Samvat, Shaka, Hindi, Bengali, Hizari and Jalus eras will be 
judicially noticed Holidays notified m the official Gazette of any local 
Government may be judicially noticed 

Clause 13 —On all matters of public history, literature, science, or 
art, the Court may resort for its aid to appropriate books or documents 
of reference. 

58. No fact need be proved in any proceeding which 
Tacts admit t ^ e parties thereto or their agents agree to 
ted need not admit at the hearing, or which, before the 
proved. hearing, they agree to admit by any writing 

under then hands, or which by any rule oi pleading m 
force at the time they are deemed to ha\ e admitted by 
their pleadings: 

Provided that the Court may, in its discretion, 
require the facts admitted to be proved otherwise than 
by such admissions 

COMMENT. 

This section lays down that no proof need be given of facts which 
the parties or their agents a * 3 * v " ■ v " u 1 


■ Where a document is not admitted 

in the pleadings but only at the trial in evidence, the document must be 
proved* 

1 Field, 8th Edn , p 418 379, Maim? Po Ktn T. Maun* 

1 Tht ilnharaja oj Kashmir v if oh an By a. (1123) 1 Ran 403 _ 

Ijdl, (1833) P. R No 51 0 II 88 G (Civil) * Maun? WaU v Maun? Shirt c,an, 
* M»rkb\, CO See Slav n? hat v. (1923) 1 P.an 472 

Slauny So. (1809) 2 U. R P. ( 1*97 1901) 
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A Court, in general, has to try the questions on which the parties are- 
at issue, not those on which the} are agreed Admissions which have been 
deliberately made for the purposes of the suit, whether in the pleadings 01 
by agreement, will act as an estoppel to the admission of any evidence 


facts when called upon to do so may be ordered to pay the costs of proof 
formal proof of a document even when it is required to be proved 
in a certain way (e g, bv calling a person who has attested it, see s 68, 
infra) may be waived by any of the parties whose interests it may affect, 
although 6 U ’ ’ iv.i.T 

ontsvalidi " . 

m the plea c A 

evidence arises bv virtue of this section, such compromise cannot be said 
to he inadmissible for want of registration 8 . 

This section has no application to divorce cases 4 . 

In Civil Procedure Code provision has been made for admission of 
ficts by parties or their pleaders before the hearing (0 XII, rr 1 9) 

Proviso —If the Court is satisfied that the admission has been obtained 
by fraud or that there is other good and sufficient cau«e, it will be m its 
discretion, under the proviso, to require the fact to be proved otherwise 
than by such admission* 


* " " ■ M Pain (19J0) 58 C»l 032 

• ■ ♦ Orer v Ortr (1924) 2" Bam L. It 

■ ■ 2j 1 49 Bom 308 

• • Oriental Goremtnent ‘teeunty Life 

A>*nranet Company Limited v 'lan 
% tmSaChnn (|Q01)S>Mvd 181 203 



CHAPTER IV. 

Of Oral Evidence 

Proof of facts 59. All facts, except tlie contents o£ 
iiy oral evidence documents, may be proved by oral evidence 

COMMENT. 

Oral evidence has been defined by the Act to be all statements winch 
the Court permits or requires to be made before it by witnesses in relation 
to matters of fact under inquiry (s 3) All facts except the contents of 
•documents may he proved by oral evidence This section is not happilj 
worded Contents of documents maj be proved by oral evidence undei 
certain circumstances viz , when evidence of their contents is admissible 
as secondary evidence 

Oral evidence, if worth) of credit, is sufficient without documentan 
e\ idence to prove a fact or title 

It is a cardinal rule of evidence that where written documents exist, 
1 ’ 11 ’ vn contents 1 

> to be given 
mistaken rr 

misrepresented* 

"Whfere a fact may be proved by oral evidence it is not necessar) that 
the statement of the witness should be oral Any method of communi 
eating thought which the circumstances of the case or the pli)sicol 
condition of the witness demand may, in the discretion of the Court, be 
employed Thus a deaf mute may testify by signs, by writing, or 
through an interpreter So where a dying woman, conscious, but without 
power of articulation, was asked whether the defendant was her assailant, 
and if so, to squeeze the hand of the questioner, the question and the fact 
of her affirmative pressure weie held admissible in e\ idence 3 

GO. Oral evidence must, m all cases whate\ er, be 
Oral ™acnc. direct; that is to say— 
must be direct jf it refers to a fact which could be seen, it 
must be the evidence of a witness who says he saw it; 

if it refers to a fact which could be heard, it must lo 
the evidence of a witness who says he heard it; 

if it refers to a fact which could be perceived by an} 
other sense or in any other manner, it must be the e% id- 

1 Dthoiwoyi D<bt v p.oy J.u’-fimput * Woodrofie and Amur All* E' 1 
.'wijft, {1870) 7 I S donee, fith Fdn . p 511 , Queen t mprt** 

* Mur L’tdoollnh \ J/rt Bnby t .W r h 

Imamani. (1K36) 1 M T A 19,42,41 
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ence of a witness who says lie percen ed it by that sense 
or m that manner , 

if it refers to an opinion or to the grounds on which 
that opinion is held, it must be the evidence of the person 
who holds that opinion on those grounds 

Provided that the opinions of experts expressed in 
am treatise commonly offered for sale and the grounds 
on which such opinions are held, ma\ be proved b\ the 
production of such treatises if the author is dead or 
cannot be found, or has become incapable of gi\mg 
evidence, or cannot be called as a witness without an 
amount of delaj or expense which the Court regards as 
unreasonable 

Provided also that, if oral evidence lefeis to the 
existence or condition of anj material thing other than 
a document, the Court may, if it thinks fit, require the 
production of such material thing for its inspection 
POMMINT. 

This section subject to the pros iso excludes opinions j*iven at second¬ 
hand The use of the word must m the first clau«e of the section unpo«es 
«idut\ on the Courts to exclude all ora! evidence that is m t direct whether 
the party against whom it is tendered objects or not* 

The word direct is opposed to mediate or densatise or hearsay’ 

The term hearsay is used with reference to what is done or icnttcii, 
is well as to what is spoken and in its legal sense, it denotes that kind of 
evidence which docs not deme its value solelj from the credit gisen to the 
witness himself, but which rests also in part on the \eracits and com 
jietencc of some other j>erson That this species of esidence is not given 
upon oath that it cannot be tested bs cross examination and that in 
uiin) cases it suppose* some liettcr tc«tmuns, which might be adduced 
ill the jwrticular case, are not the sole grounds for its exclusion Its 
tendency to protract legal ins estimations loan embarrassing and dangerous 
length, its intrinsic weakness, its meompetenej to satisfying the mind as 
to the existence of the fact, and the frauds which might be j raetised with 
lmpnnits under its cos i r* 

The expressions saw it’ heard it’, and ’jvrceived it’, in cl* 2, 3 and 
1 of the section mean ►aw the fact deposed to', heard the fact deposed 
to’, and ‘p* rccis cd the fact deposed to’ 

‘ Deris at is e or second hand proofs are not receisal le as es ide*-ce in 
sxztivi Instead of stating as a maxim that the law requires all evidence 
to Ik* gisvn oh ootJS, we should aas that the law requires all evideiice to be 
j.mn under j*r*onnl fr»yon*i7di/w, if, csrrr witre*s uiu-t give his 

1 -t \r! 1! I S-w * T»j1 r mb I*ln, ► 5*0 j 
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testimony, under such circumstances as expose hun to all the penalties of 
falsehood, which maj he inflicted bj any of the sanctions of truth The 


whom it is offered, is to be rejected’ 1 

Denvate or second hand evidence is excluded owing to its xnfirmiti 
as compared with its original source 

The Select Committee in their Report said 4 This provision taken in 
connection with the provisions of relevancy contained m Chap II will 
we hope, set the whole doctrine of hearsay in a perfectly plain light, foi 
their joint effect is that —(1) the sayings and doings of third persons 
are, as a rule irrelevant, so that no proof of them can be admitted , (2) m 
some excepted cases they are relevant (3) every act done or word spoken 
which is relevant on any ground must (if proved by oral evidence) be 
proved bv someone who saw it with his own eyes or heard it with his 
own ears ’ 

A written information is not evidence If it is desired to make the 
matter contained in it evidence a person who can directly testify to such 
matter must be produced 5 

Hearsay evidence which ought to have been rejected as irreleiant 
does not become admissible as against a party merelj because his counsel 
fails to take objection when the evidence is tendered 3 

Proviso 1 —The first proviso is a departure from the rule of English 
law, under which medical and other treatises aTe not admissible, whether 
the author is alive or not Any scientific text book commonly offered 
for sale is admissible m evidence under the circumstances mentioned in 
the proviso Section 45 refers to the evidence of living expert witnesses 
given in Court Section 38 refers to books on law 

Pronso 2 —This proviso enables the Court to require the production 
of a material thing for its inspection Under s 165 the Court has power 
to direct the production of any document or thing m order to discover oc 
to obtain proper proof of relevant facts 

CASE 

In the trial of the accused m the Sessions Court a Magistrate was 
called to prove the identification of the accused >n jail and the methods 
adopted Instead, howe\ er, of stating in Court the details and the results 
the witness merely referred to certain documents which were described 
aa exhibits, m which he. stated that his. evidence was. to be found The 
documents were put on the record as his evidence It w as held that the 
attempt to record the evidence of the witness in this manner was not onli 
contrary to law but notated the first principles of evidence, and such 
evidence must therefore he entirely ignored* 

» Bolt 12th E<ln , 8* 493, 494, pn * £, m 3 a ,i Hong v LamChoon d Co. 
415 416 (1927) 30 Bom L R 757 T c 

* J7» lla> l v Amj Tmpttar (l90*) 4 * LnX Stngl v Tkt Crmcr, (10-4) 

I B P 111 Lah *'95 



CHAPTER V 

Op Documentary Emdence. 


61. The contents of documents may he 
proved either by primarv or bv secondarv 
evidence 

COMMENT. 

Documeutan evidence means all documents produced for the in 
spection of the Court (« 3) Documents are of two hinds public and 
private Section 74 gives a h«t of documents which are regarded as public 
documents All other documents are private The p'oduction of docu 
raents in Courts i« regulated bv the Civil Procedure Code and the Criminal 
Procedure Code 

The contents of documents must be prnv ed cither bv the production 
of the document v\ hich is called primarv ev idence or bv copies or oral 
accounts of the contents, which are called secondarv evidence The 
section lavs down that the contents of the document mav be proved either 
by primarv or secondarv evidence and the rule means that there is no other 
method allowed bv law for proving the content* of documents* 

Primarv evidence is evidence which the law requires to be given first 
Secondarv evidence is evidence which mav be given in the absence of th« 
better evidence which the law requires to be given fir-t, when a proper 
explanation is given of the absence of that better record Primarv 
evidence is defined m s 62 and secondarv ev idence ms 63 

62 Primary evidence means the document itself 
dm« U1,ry * TI produced for the n spection of the Court. 

Explanation 1 —Where a document is executed in 
several parts, each part is primary e\idence of the- 
document. 

Where a document is executed in counterpart, each 
counterpart being executed by one or some of the partie 1 ' 
only, eicli counterpart is primary evidence as against 
the parties executing it. 

Explanation 2 .—Where a number of documents are 
nil made by one uniform process, as in the case of printing, 
lithography or photography, each is primary evidence 
of the contents erf the rest; but, where they are all co 4 * 

V l’T (lVv i 7 V" Til 


Proof of con 
tents of docu 
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of a common original, they are not primal) evideute of 
the contents of the original. 

Illustration 

A person is shown to have been m possession ol a number of placards, 
-ill printed at one time from one original 4ny one of the placards is 
prunarj evidence of the contents ol any other, but no one of them is 
primary evidence of the contents of the original 

COMMENT. 

This section defines the meaning of primary evidence It is ev idencc 
which the law requires to be given first 

Document executed in several parts—Sometimes each party to a 
transaction wishes foi the sake of convenience to have a complete docu 
ment in his ow n possession To effect this, the document is written out 
as many times ovei as there are parties, and each document is executed, 
i e signed or sealed, as the case may be, by all the parties Any one 
of them may be produced as primary evidence of the contents of tho 
•document 

.Document executed in counterpart—A document is executed m 
counterparts when there are two parties to the transaction Thus, if the 
transaction is a contract between A and B the document is copied out twice, 
and A alone signs one document, whilst B alone signs the othei A then 

’ ''t hands to 4 the docu- 
document signed by A 
ument signed bj B is 

„ A „ writings, the counter¬ 

parts of each other, one of which is delivered to the opposite party, and the 
•other preserved, as the} may both be considered as originals, and the} 
have equal claims to authenticity, the one which is pie&erved may b< 
leccived in evidence, without notice to produce the one winch was do 
livered 1 

Where a document is executed in counteipait, each counterpart 
being executed by one or some of the parties only, each counterpart is 
primarj evidence as against the parties executing it, and secondary evid* 

■< nee as against other parties (see s 63, cl 4 } 

SetomUrytw 63. Secondary evident e means and in- 
<len(,c - eludes— 

(1) certified copies given under the piovisions here¬ 
inafter contained ; 

(2) copies made from the original by mechanical 
processes which in themselves insure the accuracy of the 
•eopr, and copies compared with such copies ; 

* r/thjtnn t. Chair, « C«mp. 11" 
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(3) copies made from 01 compared with the 
original, 

(4) counterparts of documents as against the parties- 
w,ho did not execute them , 

(5) oral accounts of the contents of a document 
gn en bj some person who has himself seen it 

Illustration* 

(a) A photograph of an original is secondary evidence of its contents 
though the two have not been compared if it is proved that the thing- 
r v o i r_ ,v 1 , , 

• \ (i n i t • » 1 ■ i a coming 

i i ( «f i i ■ i 1 is shown 

that the copv made bj the copying machine was made from the original 

//•l 1 */**> *-- 1- 1 1 " " --E * — «.-/!«• «.«*» »™i with 

* not 

was. 

(</) Neither an oral account of a copv compared with the original, 
nor an oral account of a photograph or machine cop' of the origin »1 .is 
mondarv evidence of the original 

COMMENT 

This section describes what constitutes secondary evidence S’conl 
an evidence’ is eudence which niav be given under certain circui i 
stances in the absence of that better ev idenec which the law requires to I e 
given first 

Clauses 1 to 3 deal with copies of documents Where a copv of a 
document is admitted in evidence in the trial Court without objection it* 

1 

with th< original or not 1 

Clause 1 Section 7fi defines the evj ression certified coj i« s fr 
nl o m 77 7S 7t and SC 

T1 e correctness of certified copies will l»e \ resumed under s 7*> 1 u* 
that of other copies will have to be { roved Tins proof msv aff mled 
In calling a witness who can swear that 1 e has compared thecoj vten ’ered 
ill e\i Icnce with tl c original or with wl at eon e other j>er«on rra 1 a* t « 
«ontcntsof tl« original anl that such is correct 

Clause 2 — Healing cl 2 anl illustrations {&) and (e) togetler r ml 
ajjiearthat acopv ofacijv le a copv transcribed from an 1 compare.’ 

iriiomi i» slur (ISsG) 11 Ron Lc] V fsllnl IU, (1*13)31 fal 1 ». 
TO V Arnru (W| !( fi. hrU. I' M t >' 

I. in ’" 11 , * Rini I. I S'** Vmm (l°3*) Mat 0»G. 
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•with, a copy, is inadmissible, unless the copy with which it was compared 
was a copy made by some mechanical process which m itself insures the 
accuracy of such cop^. See ill (6) 

~ when signed and sealed 
purpose of proving the 

4 A ^ ritings are secondary 

evidence (vide ill (a)) 

Clause 3 —Copies made from the original or copies compared with 
the original, are admissible as secondary evidence A copy of a copy, 
when compared with the original, would be receivable as secondary 
evidence of tbe original [ill (6) ] 

Illustration (c) lays down in express language that “a copy tran cubed 
from a copy, but afterwards compared with the original, is secondarj 
evidence, but a copy not so compared is not secondarj evidence of the 
original, although the copy from which it was transcribed was compared 
with the original” A copy of a certified copy of a document which has 
■ 1 . T ^ i - * 1 1 * 1 - J nee, such 

, • ntents of 

Clause 4 —•'When a document is executed in counterpart, each party 
signing only the part by which he is bound each counterpart is the best 
evidence against the part} signing it and his privies As to the other 
party it is only secondary evidence 

Clause 5—Secondary evidence includes, according to cl 5, oral 
accounts of the contents of a document, given by some person who has 
himself seen the original document 1 But a written statement of the 

t -- i 1 _ . H - 1 i_U 4.V vvr. 


Tin! of doc, 64 Documents must be proved by 
nents by pn- primary evidence except in the cases here- 

mary evidence Jn mentioned. 


COJIMENT, 

This section deals with the class of cases falling within the rule that 
a written document can only be proved bj the instrument itself What is 
in a writing must be proved bj the writing itself 


1 Pratal \ 1 afoui r) fan 
/’/•wad, (1685)7 Atl 73* 713 

• hallanHer *1 tarn'll (,\ o 2), 

(1920)541 A 01, 29 bom L It «<*) 


8 Kanaycdal v. Pyaraiai, (1882) 7 
Bora 139 i-r 

4 JlfeAi Lai v. Jtonyi Dm, (1824) 

All 13 
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It is a general rule that if a person wants to get at the contents of a 
written document the proper way is to produce it if he can Where the 
contents of any document are in question either as a fact in issue or a 
subalternate principal fact the document is the proper evidence of its own 
contents and all derivative proof is rejected until its absence is accounted 
for But where a written instrument or document of any description is 
not the fact in issue and is merely used as evidence to prove some fact 
independent proof aliunde is receivable Tbu« although a receipt has 
been given for the payment of money proof of the fact of payment maj 
be made by any person who witnessed it So although where the con 
tents of a marriage register are m issue \ erbal evidence of those contents 
is not receivable yet the fact of the marriage may be pro\ ed by the in 
dependent evidence of a person who was present at it 1 

Oral admissions as to the contents of a document are not relevant, 
unless and until the party proposing to prove them show s that he is entitled 
to give secondarj evidence of the contents of such documents or unless 
the genuineness of a document produced is m question 

second »ry"tn 65 Secondary evidence mi} be given 

deucereiat ngto of the existence condition or contents of 
bTgmn tS a document in the following cases — 

(«) when the original is show n or appears to be in 
the possession or power— 

of the person against whom the document is sought 
to be proved or of an) person out of reach of or not 
subject to, the process of the Court or 

of unv person Icgallv bound to produce it, 
and when after the notice mentioned in section fir, 
such person does not produce it 

(h) when the existence, condition or contents of 
the original have been proved to be admitted in writing 
b) the person against whom it is proved or bv his re 
prcsentative in interest 

(c) when the original has been destroved or lost, 
or w hen the partv offering cv idence of its contents cannot, 
for am other reason not arising from Ins own default 
or neglect, produce it in reasonable tunc , 

(rf) when the original is of such a nature ns not to 
be easilv mov cable, 

(e) when the original is a public document l»n 
the meaning of section 74 , 

1 /VowiT Tie A'aUrryal «/&* t <!?$*)» ULJJ* » « 
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(_/) when the oiigmal is a document of which a 
certified copy is permitted by this Act, or by any othei 
law m force in British India, to be given in evidence, 

( 51 ) when the ongmals consist of numerous accounts 
or other documents which cannot conveniently be 
examined in Court, and the fact to be proved is the 
general result of the whole collection 

In cases (a), (c) and (<?), any secondary evidence of 
the contents of the document is admissible 

In case ( 6 ), the written admission is admissible 
In case (e) or (/), a certified copy of the document, 
but no other kind of secondary evidence, is admissible 
In case (rj ), evidence ma\ be given as to the general 
cisult of the documents bv any person who has examined 
them, and who is skilled in the examination, of such 
documents 

COMMENT 

Thu section enumeiates the seven exceptional cases in which second 
aiy evidence is admissible Under it secondary evidence may be given 
well as m criminal proceedings 
riminal than in civil proceeding 

Secondary evidence of the contents of a docmnentcannot be admitted 
\ ithout tl e non production of the original being first accounted for 111 
such manner as to bring it within one or other of the cases provided 
for in the section* It is incumbent on the person who tenders secondary 
evidence to show that it is admissible and that the question of admissi 
bilitv is ordinanlv for the Court of first instance* Questions as to the 
idmissibility of evidence should he decided as they arise and should not 
be reserved until judgment in the case is given 3 

Document means a document admissible in evidence If a docu 


in evidence 

Clause (a)—The document need not be in the abtual possession of the 
party 

ns intended to include the case of 

1 I* *ce the document who refuses t 

I rod nee it* 


l Krtth a Aw/on Chaalhram v 
Ai*W» Lai Raj (1887) 14 Cat 488 
14 I \ -I 

1 Abhtl Ra ael \ Ha b (1898) 2 l 
It r (180 19)1)181 


a Abd l Ra acl v Ma V (1898) 2 l 
II r (1897 1901) 3 6 
* Stoics \el II p fia* 
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‘Legally bound to produce It’ —The wording of this chase has given 
rise to considerable doubt Secondarj evidence of a document is ad* 
niissible when the original appears to be in the possession of any person 
legally bound lo produce tl This clearly covers a document which is an 
justifiably withheld bv anv person thus differing from the English law- 
on the point But if a person summoned to produce a document objects 
to do so and his objection is upheld bj the Court it seems equally clear 
that such a document does not fall within the words of this section It 
aiaj be, however, that the Courts will admit secondarj evidence m such a 
case ujion the general principles of the English law and the decisions of 

■ ■ ■ ■ , ■« does not produce 

ise possession or 

power the original may be after receiving the notice (if an)) required bj 
s G6 does not produce such original* The sole object of a notice to 
produce is to enable the adversary to have the document in Court to 


Clause (b) —This clause must be read with s 22 Under it the 
written admission ma\ nhravs be proved The oral admission canonlv 
l e proved under the circumstances mentioned m clauses (a) (f) and (d) 
But secondarj evidence bv means of a written admission under this 
' inadmissible 


<■ h is lost or 

destroicd or cannot be produced in reasonable time can be given But 
eecondnrj evidence of the contents of a document cannot be admitted 
without the non production of the original being first accounted for 8 
It is not permissible to go to other evidence for the purpose of indicating 
"hit the contents of the document mav prove to be if once it were ex 
attuned* There must be evidence on the record to show that thedocumer' 
1 is been lost* Secondarv evidence of the contents of a document 
< vnnot Ik* riv ( n bv a j srtv who is in custodr of the original document* 
To prove the loss of a document evidence of diligent search is 
t ecc*sarv *'ee ilhist rat ion (6) to s 101 Copies are inadmissible without 
j roof of tl e search of the originals'* Where a promis«orv note filed 
with* plaint disaj pea red from the Court file it was held that the 
j hint iff was entitled without showing how the disappearance or tbe loss 
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•arose ox who abstracted it from the file, to give secondary evidence of it 1 . 
If a registered sale deed is lost a certified copy can be put an as secondary 
evidence*. 

Secondary evidence of a lost public document, other than a certified 
copy, is admissible upon proof of loss or destruction of the original, and 
further proof that no certified copy of the original is available to the 
party seeking to prove the contents of the original So long as the original 
is in existence, no secondary evidence other than a certified copy is 
admissible* 

Secondary evidence of the contents of a document requiring execution, 
which can be shown to have been last in proper custody and to have been 
lost and which is more than thirty years old, may be admitted undei 
this clause and e 90, without proof of the execution of the original 1 


qoint at a partition between the parties' ancestors in 1809, the plaintiff 
relied upon a certified copy of a partition deed passed Between the parties 
in that year The copy which was produced showed that the original 
document was produced in Court in a Buit of 1823 It was held that the 


Clause (d) —This clause covers thmg3 not easily moved, as in the 
case of things fixed in the ground or a building For example, notices 
painted on walls, tablets m bmldulgs, tombstones, monuments, or marks 
on boundary trees Secondary evidence is admissible on account of the 
great inconvenience and impracticability of producing the original 

Clause (e) —This clause is intended to protect the originals of public 
records from tbc danger to which they would be exposed by constant 
production in evidence Secondary evidence is admissible in the case of 



mime documents can owy ue pioveu uy uieir prouucuuu oi vj 
secondary evidence of the nature described in this clause, they cannot 
be proved by the oral evidence of a witness 1 The rule that a certified 


1 Tula Ram v Bam Saran, (1924) 
27 Bom L. It 777, v C 
* JSninlam AU v Jamna Prarad, 


(1921) 40 Bom 32 . 

I GunnaRamv The Emperor oj India, 
(1902) I» It No. 5 of 1&03 (Cr) 
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cop) is the onh secondary evidence admissible when the original is a public 
-document, does not apply where the original has been lost or destroyed 1 
Clause (f) •—Certified copies are admissible as secondary evidence 
under this clause Sections 76 78 and 86 may be read along with it 

The last but one paragraph of this section provides in case (e) or 
</), a certified copy of the document, but no other hind of secondary 
■evidence, is admissible ’ This applies to the case in which the public 
document is still in existence on the public records 5 Where a case falls 
under clause (<i) or clause (c) and also under clause (/) any secondary 
evidence might be received* 

Clause (%) -—-This provision is meant for saving public tune Where 
the fact to be proved is the general result of the examination of numerous 
documents and not the contents of each particular document and the 
documents are such as cannot be convenient!) examined in Court, 
evidence ma) be given under this section as to the general result of the 
documents b) a person who has examined them and who is skilled in the 
examination of tho s e documents although the) ma) be public documents 
within the meaning of ss 65 and 74* 

Objection to reception of secondary evidence in appeal Court —If a 
eop) of a document is admitted m evidence in the first Court without any 
•objection no objection can be allowed to be taken m the appeal Court as 
1o its admi««ibditv } The object of the rule is obvious for if objection 
is taken in the first Court the partv producing the cop) can r»k for an 
adjournment m order to get the original or else to give evidence justifying 
the admission of secondarv ev ulencc 

Where, in the Courts below a plaintiff did not j reduce a document 
in his possession and secondarv evidence of it was disallowed but when 
the case came on appeal he did then produce the document and offer it 
for the inspection of the Court of \ppeal and the Court rcfu«ed to look at 
it but admitted secondarv evidence of its contents it was held that this 
•cour*e 1 1 j recording was wrong an 1 that to accej t secondary evidence of 
the document in the jlaintiffs eu«tod) without looking at the original 
was an evtraordmarv course 8 

66 Secondarv evidence of the contents 1 of the 
rui*-. t documents referred to in section G5, clause 
lotK* u> pn (o), shall not be given unless the part) 2 
proposing to give such secondarv evidence 
has provioiu.lv given to the partv m v\ho«e possession or 
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power the document is, or to Ins attorney oi pleader, 
such notice to produce it as is prescribed bv law , and if 
no notice is prescnbed by law, when, such notice as the 
Court considers reasonable under the circumstances o£ 
the case 

Provided that such notice shall not be required in 
order to render secondary evidence admissible m an) of 
the following cases, or m an) other case m which the 
Court thinks fit to dispense with it — 

(1) when the document to be proved is itself a 
notice, 

(2) when, from the nature of the case, the adverse 
part) must know that he will be required to produce it, 

(3) when it appears or is proved that the adverse 
party has obtained possession ol the original bv fraud or 
force , 

(4) when the adverse parti or his agent has the 
original m Court, 

(5) when the adverse parti or his agent has ad¬ 
mitted the loss of the document, 

(6) when the person in possession of the document 
is out of reach of, or not subject to, the process of the 
Court 

COMMEM 

Tlii3 Bection lays down that a notice must be gi\ en before secondary 
1 1 *" ' produce a document 

■ ml Procedure Code 

[Notice is required m order to give the opposite parti a sufficient 
opportunity to produce the document and therebj to *5601110 the best 
evidence of its contents Such notice may be dispensed with if it 13 not 
necessary on the pleadings 1 

1. 'Secondary evidence oi the contents’—‘Secondary evidence of 
the contests mesas apparent)) not oi the existence or condition oi the 
documents 1 

2 ‘Party* —This word means not onl\ ad\ ersarv in the cause but 
also a stranger ‘legally bound to produce the document' 

Pro! 1 * 0 —The proviso enumerates six cases m which a notice is not 
required to be gnen to the part) in whose possession or power the docu¬ 
ment is m order to render secondary e\ idence admissible 

1 Dina nth Itat v liana Hat 
C Tat 10" 


* Stokes lol IT r 893 

* ^tfkes \ t l II r 
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The procedure for the production of documents in criminal cases is 
laid down m ss 94 9S of the Criminal Procedure Code 


Section 175 of the Indian Penal Code punishes the person who omits 
to produce a document required b} a public servant 


67 If 

Proof of eigua 
ture and hand 
writing of person 
alleged to hare 
signed nr written 
document pi o 


a document is alleged to be signed or to 
ha\e been written whollj or in part b) any 
person, the signature or the handwriting 
of so much of the document as is alleged to 
be m that person’s handwriting must be 
pro\ed to be in his handwriting 


COMMENT. 

This section increl) requires proof oi signature and handwriting ot 


\s to the method of proof see s* 17 an 1 73 

Besides the question which arises as to the contents of a document 
(sec ss G1 6C) there is always the question when the document is used 
in evidence,—Is it what it j urports to be * In other word* is it genuine ? 
Tho evidence upon this point is dealt with in ss G7 73 The nature of 
the evidence will depend to a large evtent on tin nature of the document 
If it is a mere memorandum such as the entrv in a dian mentioned tn 
a 32 (6), it must be proved that the divrj was realb that of the person 
who«c statements it is said to contain If it is a letter it n U't 1** «hown 
who wrote it, or at an) rate who signed it, for a signature to a document 
turns the whole document into a statement In the j>er«on who signs it 
If it is an agreement it must be shown who executed it 1 

execution of a documenf—Execution means signing sealing and 
delivers of a document The term mav !>e defined as a formal com( let ion 
of a deed It is the last art or senes of acts which enmpVtes it* 

Mere registration «f a document i< not m it«e?f sufficient jroof of its 
«xecutioti* 


( t'l. 

\ deed « f r* in rv a nee was Tc a’rred in evi Jrnce with] »rp< rted to 
l<ear tie math v'f *' *< venbr «i 1 which was dull «t*c‘t»sl Ir four 
witnesses (« 1« never, denied tl at d e I ad ever exceeded the de«^I, an I 
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said that the maxi, was not hers All the attesting witnessss were dead 
A witness was called who knew 
witnesses and who swore that 
testation clause of the deed was 

admissible in evidence its execution by G being sufficiently prov ed l 

68 If a document is required by law 1 to be at 
Proof of exe tested 2 , it shall not be used as evidence 
cution of docu until one attesting witness at least has 
ty law to beat been called 3 for the purpose of pro\ing its 
tesled execution, if there be an attesting witness 

alive, and subject to the process of the Court and capable 
of giving evidence 

Provided that it shall not be necessary to call an 
attesting witness in proof of the execution of any docu 
ment, not being a will, which has been registered in 
accordance with the provisions of the Indian Regis 
tration Act, 1908, unless its execution by the person by 
whom it purports to have been executed is specifically 
denied 


COMMENT 

This section applies to cases where an instrument required by hw 
to be attested bears the necessary attestation What the section prohibits 
is a proof of execution of a document otherwise than by the evidence of 
an attesting witness if available* The fact that when called the attest 
mg witness will prove hostile does not excuse the party producing the 
document from this duty 3 

The object of placing more than one attestation upon a document 
whether at the party s voluntary instance or by requirement of law, is 
ordinarily not to demand the combined testimony of all at the trial but 
merely to provide by way of caution a number of witnesses bo that the 
contingencies of death removal of residence and the like may be guarded 

But the mam object m 
1 dity is to surround the 
[ect of securing evidence 

Proviso —The proviso was added by Act XX XI of 192G as amende 1 
bv Act X of 1927 It simplifies the difficulty of calling attesting witness 
w here the document to be prov ed is a reg stcred one and is not a will and 

» AM ita Pam r Canniba ( 189 ”) 11 
Bom CX) 

* I ttroppa Aartntfan v Panata * 

Aon «</(!« (190") TO Mad °ol Ita a 
Oojxtl v A pna h n ear (192 ) 44 AU 


* Tula S Qh v (opalSngh (1016J 
1 P L J 1W 

* Uignore r 1301 
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its execution is not specifically denied by the person executing it 1 . If 
the attestation is not strictly denied it is not necessary now to call any 

.. retrospective 
. . ■ law. If the 

execution of a deed required to be attested by law is not denied by the 
executant, it need not be proved by any attesting witness, though it might 
have been executed before the enactment of the proviso 3 

1. ‘Required by law'.—-This means required by the law of thecountry 
where the property is situate The rule as to the law of domicile is not 
extended to immoveable property. 

2 ‘Attested*— Attested’, m relation to an instrument, means, 
attested by two or more witnesses each of whom has seen the executant 
sign or affix his mark to the instrument, or has seen some other person 
sign the instrument in the presence and by the direction of the executant, 
or has received from the executant a personal acknowledgment of his 
signature or mark, or of the signature of such other person, and each of 
whom has signed the instrument m the presence of the executant, but it 
is not necessary that more than one of such witnesses should be present 
at the Bame time, and no particular form of attestation is necessary {see 
s 3 of the Transfer of Property Act and s. 63 (c) of the Indian Succession 
Act) A document cannot be attested by a party to it The object of 
attestation is that 6ome person should aerify that the deed was signed 
voluntarily 

According to Allahabad, Patna and Bombay High Court«, the scribe 
of a mortgage deed cannot be counted as an attesting witness merely 


witness to a mortgage deed denies bis attestation, it is permissible to 


1 The t >11 urine run are affected hr It 13(1. 
tlu» prtiTIMi I wmnM EtmJaa r. * Paramaura l Jam* r Arulu 
A*r*.<# a ». (1907) 3<1 Mad /War*-*,. <1P1T) 41 Mad. 533. 

2111 Sdlui i")C/i %tira if,fm r < faj .Aami* t. Aiftr ftaiim, 

(1PIG) 41 Cal 34V (IMl) SC \\. Jv firf* 

I lne«ll4a*r (IP!T) tt r. /I.** Prior, Ao^>>. 7 ( W. 

IUm 2 IP. 3.1 n. >m UK lro. Japfaik Aia. r. Hij-vny lta». 

t Tk^vvmmai r. .Unfiliai'firaffli (IPS’) 4' CaL £1 
( WuMliMMVM IIP t 1 nUl« r. (1PJ7! 

4 lltJn /Va«J r ,(M.I A'a*.«. (PtSl 32H.cs 21». S' 1W. L. It. 13V 

J\ Alt 2M. t'am laWa v * Lml.ima* t Ktvk—j,. (t*^Tl 2b- 

AtVUa >•>«!. 0*10 *>C.U.N r*>. R»«. L.ILI423 

;**V 4 a «4 r U*>. S ll» L 
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3 ‘Called 1 —This word means tendered for the purpose of grung 
c\ idence 1 

Documents requiring attestation —(1) Wills (ss 57 and 63 of the 
Indian Succession Act, (1925), (2) a mortgage, the principal monej 
secured hy which is Its 100 or upwards (Transfer of Property Act, b 59), 
(3) a gilt of immo\ eahle property (Transfer of Property Act, s 132) 

CASES. 

Mortgage-deeds —One of the attesting witnesses to a mortgage deed 
was dead The other attesting witness was called and proved that the 


witness It was held that the mortgage was sufficiently pioved according 
to the requirements of this section and s 69' A mortgage deed, on the 
face of it, appeared to be attested bv a large number of witnesses In a 


nor did the witness who was called say that any other attesting witness 
was present, nor was he ashed the question hy either side It was held 
that, in the absence of any lebutting evidence, the mortgage deed mu«t 
he considered to he sufficiently proved 3 

"Where a mortgage deed, itself legally inadmissible in evidence, was 
subsequently referred to and partly incorporated in a 6econd document of 
similar import duly executed betwee;\ the same parties and registered 
according to law, it 11 * 1 11 11 1 1 

to for the purpose o 
and of arriving at . 

transaction into which the parties had entered 4 

69. If no sucli attesting witress can be found, or 
Proof "here ^ document purports to have been 
no attesting nit executed in the United Kingdom, it must be 
ness found proved that the attestation of one attesting 
witness at least is in his handwriting, and that the 
signature of the person executing the document is in the 
handwriting of that person. 

1 Jfo/I Chant v, Lnlta Pratud, (1017) 8 Shib Dual v Sheo Ohut at", (1010) 

-40 All 250 39 All 241 

* J?am Det r Afrmna Lai, (1D1C) 39 * ^lottChatii v Lalla Fratad, (101") 

All 109 40 All 2o6 
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COMMENT 


(2) the signature of the executant 

CUES. 

On execution of a deed of mortgage the names of the two out of the 
four attesting witnesses were written by the scribe, who a!«o signed the 


ind that the signatures of two of the marginal w itnesses were in their 
handwriting* 

70 The idmission of a parta to an attested docu- 
Admi-uon ot ment of its execution b> lnmself shall be 
larty'oi ntc»t sufficient proof of its execution as against 
<•<1 iiocument him, though it be a document required bj 
la" to be attested 


COMMENT. 

This »-ection senes as a pros iso to s 0 s 

The cfleet of tins section is to make the admission of the executant a 
sufficient proof of the execution of a document as against the executant 
himself* e\en though it may be a document attestation of which is rt 
«juired In Jaw* The document is not for that reason binding on other 
jwrson* Where, therefore in a suit on a mortgage bond against the 
executant and 1 ran«fcrees from him, the former admitted execution, n 
was hel 1 that the plamtifl was not entitled to any relief a gams' the trans 
ferees unless, br reason of an admission of atte*‘ation made bv them, s W 
applied to the ease, or the jlaintiC was «therwi«c a We to jrore j roper 
attestation of the U nd*. 

* 'lol nAt Brf mm x 
''yrj \lmlamma4 (Ima, (IP'S) • I •( 

31S In ifcia case tie rfer\ ef Il.e 
t * v CS « »• t* t twi-uf 11 t I lie 
lutics flhrCVntt 

I Aru'lsfl Jira T finer, « 2) fl«< I 

XoWr,(tPlt)34 Ml «1X 

* { C«m •> aflv HmUm ' -'MtMC) 


y» mi ns 

4 Jmpa***.\ V tirjt. (IpiJl :i r. rr.. 

I- n. irw. a- pom. lr 

4 I,lae* IM X J1««U 

(ip;d 4« mi. ir* 

• 4r «■ Cold V rr. J, fe *, S 

r*t xr 


( 
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This section operates only where the person relying on a document 
has not given any evidence at all of due execution of the document br 
the executant but relies on an admission of execution by the latter So 
that if a mortgagor admits execution of the document in the written 
statement it is wholly unnecessary for the mortgagee to adduce anv 
evidence as to the execution of the document But if the mortgagee 
produces evidence of execution and that evidence discloses that the docu 
ment was not properly attested the matter stands on an entirely different 
footing 1 

The admission here spoken of relates only to the execution It must 
be distinguished from the admissions mentioned m ss 22 and 65 (t>) which 
relate to the contents of a document 

The Calcutta and Allahabad High Courts ka\ e held that the word 
admission relates only to the admission of a party in the course of the 
trial of a suit and not to the attestation of a document by the ad 
mission of the party executing it In other words it has no relation to 
any admission of execution made before an attesting witness without 
reference to any suit or proceeding* But the Patna High Court has laid 
down that an admission under this section is admissible in evidence even 
though it be an admission not made in the course of legal proceedings 
pending before a Court of Justice but which may be an adraiss on made 
antecedent to the institution of legal proceed ngs 3 

CASES 

A mortgage deed was on the face of it executed in 1889 by three 
illiterate mortgagors who affixed their marks and was attested by more 
than two witnesses At the time of the institution of a suit for sale there 
on all the executants and the attesting witnesses were dead and the 


the representatives or some of tno representatives oi tue executants oi 
the deed m suit which recognized the genuineness of the usufructuary 


* M tammal Utra B 6» 


Bamdian 


8 A agcthirar Pratad v Bachu Singh 
(1016)41 L Toll do bteduiJ/iu«" 
jnat II a B bi v Ramdhan Lot (I* 1 *' 

* Oofmrdt a Do, v llo M (1013) 
3o AH 304 
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the deed It was held that th a section applied only to a document which 
was duly attested and that as the mortgage deed was not attested within 


71 If the attesting witness denies or 
Proof when does not recollect the execution of the 
nesf^eniM'the document its execution may he proved bx 
extent on other ex idence 

COMMENT 

Where an attesting witness has denied all knowledge of tl e matter 


the execution of the document Un ler it exccut on of a document 
includes attestation* 

Proof ot dont 7 2 An attested document not required 

edbyw'toYe ^ law to be attested max be proxed us if 
sttfstfd it was unattested 


COMMENT 

'Where the law does not require attestation for the sal din of a docu- 
i ent it maj be proxed bj admission or otherwise as though no attesting 
witnesses existed 

73 In order to ascertain whether a eignatun, 
Comparison of writing or seal is that of the person In 
aijmature writ ^j l0m jt purports to hn\ e been \XTltteil or 
othrra *dmttrd made 1 , nnv signature, writing or seal 
or proved admitted or proxed to the satisfaction of 

the Court to hate been written or made In that person 
max be compared with the one which x* to he proxed, 
although that signature, writing or seal hv> not been 
produced or prox cd for anx other purpo«e 


* u rt r * r r*m iu M us. (i»*) 

Xl«t Nr XVm UK. HU vIL C 
5CT- 

* Oli'Z tol T J. ■ maj Vtitl 

iip*n 4i xil t* iw ;*?!••»» T 

jarj ( 1?~1 K ra U 1 l~'\ t 


n m 13 

» fw I^Mms t JCr» Is* >, (15“ 
•JHauLl 1(*3 
4 sa, T c-l*I 

I l*»t. 1 4. 


f 
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The Court may direct any person present in Court 
to write any v ords or figures for the purpose of enabling 
the Court to compare the words or figures so written 
with an} words or figures alleged to have been written 
by such person 

This section applies also, with an} necessary modi 
fieations, to finger impressions 

COMMENT 

Tins section ) rovides for a case where no witnesses are called to 
1 rove the signature writing or seal of a person and the comparison has 
to be made bj the Court or by a witness called for that purpose 

person alleged to 

{*) dj tnc opinion oi an expert who can compare nandwritings (s 46) 
by 

or proved (s 73) 

1 By whom it purports to have been w ritten or made —According 
-to the Bombay High Court this expression means b) whom it is allege l 


panson of an) two documents but requires that the writing with which 
the comparison is to be made shall he admitted or proved to have 
been written by the person to whom it is attributed and next the writing 
to be compared with the standard must purport to have been wutten 
by the same person that is to say the w ntuig itself must state or indicate 
that it was written by that person A comparison of handwriting is at 
all times as a mode of proof hazardous and inconclusive and especiall) 
when it is made by one not conversant with the subject and w ithout such 
guidance as might be derived from the arguments of counsel and tie 
■evidence of experts 2 

According to the Bomba) view when an anonymous writing is pro 
•duccd and ascribed b) the prosecution to a particular person then the 
■case for the prosecution must be taken to be that having regard to the 


1 F peror \ ( anpni Ballr tlma 

<1D1*) H Bom L R 310 

* Ban dra At mar v Emperor (1000) 
417 Cal 407 502 503 Sec *Sa rojin i East 
\ Hart Das (Hour (111*1) 4J Cal 27 , 


A* j rudd i Sonar v Emperor, (I9M 
53 Cal 3 ° 

e E peror v Qanpat EaMrunru* 
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Under clause 3 of the section a Court has power to direct an accused 
person, present jn Court, to make his finger impression lor the purpose 
of comparison with another impression supposed to have been made bv 
him 1 


Public Documents. 

Public docu 74 The following documents are public 
ment8 documents *— 

(1) documents forming the acts or records of the 
nets 1 — 

(l) of the son ereign authority, 

(u) of official bodies and tribunals, and 
(in) of public officers, legislate e, judicial and 
executive, whether of British India, or of any other 
part of Her Majesty’s dominions, or of a foreign country , 

(2) public records kept in British India of pm ate 
documents 2 . 


COMMENT. 

Documents arc dnided into two categories public and pmatc 
Tins section states what comes in the category of public document*. 
Section 76 states that all other documents arc private 

Certain modes of proof arc prescribed in regard to public document* 
ns distinguished from pmatc documents 

‘There arc pci oral exceptions to the rule which requires 
«\«dcne< to be pnen The most important and con*picuou« cxcejtion 
ho\\e\cr is with re«pect to the proof of record* and other j ublic docu¬ 
ments of gmeral concernment the objection to jroducing which rc«ts 
on the ground of mornf not physical incomcmencc The> arc corn 
parstnch speaking liable to comijrtion alteration < r misrepresentation 
—the whole comniumt\ being interested m their prcvnation and iti 
mo*t instances entitled to inspect them white j rivals writing* on th< 
o» ntnr' ore the objects of interest l ut to few, whi *** proj>erti thei are 
an \ the inspect ion of them can «nh 1** obtained if at all l v application 
to ft court of justice The number of per«on* intrre*ted , n j n! he docu 


in diPerent p’-res »t the unc time b„t t! e rontinutl cLarg-* t f j’ac- 
woi 11«aj«o*e tl em to l*e lost ami the bantling frot i fvquect c*e wc 
re tl eir df*tn.rt» n F* r tl e*e and*’!er rcav ns t‘ e law 


t r r** nu {tpijj r. 

| m * i i r,, \ A**? 


r.t crx 
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it better to allow their contents to be proved by derivative evidence, and 
to run the chance, whatever that ma- --— ‘— - ~ 


* x . be of a very trustworthy hind, 

and has defined, with much precision, the forms of it which may be re 
sorted to in proof of the different sorts of public writings” 1 . 

1 ‘Document forming (he acts, or records of the acts’—The word 
‘acts’ in the phrase ‘documents forming the acts or records of the acts’ is 
used in one and the same sense The act of which the record made is 
a public document must be similar in kind to the act which takes shape 
l ind form in a public document The kind of acts which this section has in 
[Mew is indicated by s 78 The acts there mentioned are all final com¬ 
pleted acts as distinguished from acts of a preparatory or tentative 
< haracter The inquiries which a public officer may make, whether under 
the Criminal Procedure Code or otherwise, may or may not result in action 
There may be no publicity about them There is a substantial distinction 
between such measures and the specific act m which they may result 
It is to the latter only that this section is intended to refer It has, 
therefore, been held that reports made*by a police officer in compliance 
with ss 157 and 168 of the Criminal Procedure Code arc not public docu¬ 
ments within the meaning of this section, and consequently an accused 
person is not entitled, before trial, to lia\e copies of such reports 1 In* 


' ^ A document which purports to be a letter or report of an erecu- 
trsejifficial is not a public document* 

Executive officer.—A schoolmaster comes within the purview of 
‘executive officer’ and a copy of a certificate given by him is admissible in 
evidence if properly certified 5 . 

2 ‘Public records kept in British India of private documents’ — 
This clause refers to public records of original wills and of registered 
•documents. 

Pnvate docu 75. All other documents arc private. 

meats 


COMMENT. 

Documents which are not public documents are private documents, 
<* g., contracts, leases, mortgage deeds, etc 


1 Peat, 12th Fdn, es 484, 483, pp 
107-400 

* Quttn Empress v Arumugam, (1807) 
20 Mad 160,107, r b 

8 Abdul i'aAwon v. Empress, 


* }a.l Ahmad v Crwm, (1013) I’¬ 
ll 1 of 1914 (Cr ) , . 

* JUaharaj Bhanudas v Krtshnabat, 

(192f) 28 Bom L. R 1223.30 Bom 7»«- 
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76 Every public officer having the custody of a 
Certified copies public document, which any person has a 
of public docu right to inspect, shall give that person on 
“ ents demand a copy of it on payment of the legal 

fees therefor, together with a certificate written at the 
foot of such copy that it is a true copy of such document 
or part thereof, as the case may be, and such certificate 
shall be dated and subscribed by such officer with his 
name and his official title, and shall be sealed, whenever 
such officer is authorized by Ian to make use of a seal, 
and such copies so certified shall be called certified 
copies 

Explanation —4ny officer who, by the ordmarj 
course of official duty, is authorized to deliver such 
copies, shall be deemed to hat e the custody of such 
documents within the meaning of this section 

COMMEM. 

This section protides the means of proof of public documents which 
my person has a right to inspect 

The Loan Register of the Public Debt Office m the Bank of Bengal 
is a public document u ltbin the meaning of s 74 and under this section 
any person ha\ingan interest m the document is entitled to inspect the 
pamo and obtain certified copies thereof* 

77 Such certified copies mi) be produced m proof 
proof of docu of the contents of the public documents or 
lionet c£rti parts of the public documents of tthich 
i B acoj> r», the) purport to be copies 

o S«M dS r The following public documents may 

, «iu. be pro\ ed as follow s — 

(1) Vets, orders or notifications of the Exccutitc 
Government of British India m any of its departments, 
or of am Local Got eminent or an) department of anv 
IiOeal Got eminent,— 

lit the records of the departments, certified by the 
heuh’of those departments respectit elt, 

or bt am document purporting to be printed by 
order of ant such Goternment, 


I CU*’ C)n«n x 


r ■«t»i IUr <1V13} 31 tVE t<L 
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it better to allow their contents to be proved by derivative evidence, and 
to ran the chance, whatever that may be, of errors arising from inaccurate 
transcription, either intentional or casual But, true to its great principle 
of exacting the best evidence that the nature of the matter affords, the 
law requires this derivative evidence to be of a very trustworthy land, 
-and has defined, with much precision, the forms of it which may be re 
sorted to m proof of the different sorts of public writings” 1 . 

1 ‘Document forming the acts, or records o! the acts’ —The word 
‘acts’ m the phrase ‘documents forming the acts or records of the acts’ is 
used in one and the same sense The act of which the record made is 
a public document must be similar in kind to the act which takes shape 
1 and form in a public document The kind of acts which this section has m 
[\iew is indicated by s 78 The acts theie mentioned are all final com¬ 
pleted acts as distinguished from acts of a preparatory or tentative 
character The inquiries which a public officer may make, whether under 
the Criminal Procedure Code or otherwise, may or may not result in action 
There may be no publicity about them There is a substantial distinction 
between such measures and the specific act in which they may result. 
It is to the latter only that this section is intended to refer It has, 
therefore, been held that reports made*by a police officer m compliance 
with ss 1B7 and 168 of the Criminal Procedure Code are not public docu¬ 
ments within the meaning of this section, and consequently an accused 
person is not entitled, before trial, to lia\e copies of such reports 9 In- 


A document which purports to be a letter or report of an execu¬ 
te e* official is not a public document* 

Executive officer—-A schoolmaster comes within the purview of 
‘executive officer’ and a copy of a certificate gn en by him is admissible in 
•evidence if properly certified 5 . 

2 ‘Public records kept in British India of private documents’ — 
This clause refers to public records of original wills and of registered 
■documents. 

Private docu 75. All other documents are private. 

luents * 

COMMENT. 

Documents which are not public documents are pm ate documents, 
« g., contracts, leases, mortgage deeds, etc 

I Best, 12th Edn. as 481, 48o, pn (1804) 1 U B R (1892 1800)24 
407-409 * Fad Ahmad r Croten, (1913) I- 

* Quten Emprett v Arumugam, (1897) R 3No lofl014(Cr) 

20 Mad 189 107, r B « Maharoj Bhanudaa v Knshnabat. 

9 Abdul J?aAman v Quttn Emprtt», (1926} 28 Bom L It 1225,00 Bom. 710 
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76 Eterj public officer bavmg the custody of a 
Certified cop es Public document, which any person has a 
of public d 0 cu right to inspect, shall give that person on 
rft<BU demand a copy of it on payment of the legal 

fees therefor, together with a certificate written at the 
foot of such copy that it is a true copy of such document 
or part thereof, as the case may be, and such certificate 
shall be dated and subscribed by such officer with his 
name and his official title, and shall be sealed, whenever 
such officer is authorized by law to make use of a seal, 
ind such copies so certified shall be called certified 
copies 

Explanation — Vny officer "ho, by the ordmarj 
course of official duty, is authorized to deliver such 
copies, shall be deemed to have the custody of such 
documents within the meaning of this section 

COMMENT. 

This section provides the means of proof of public documents which 
sny person has a right to inspect 

The Loan Register of the Public Debt Office in the Bank of Bengal 
is ft public document within the meaning of s 74 and under this section 
my person ha\mg an interest m the document is entitled to inspect the 
fame and obtain certified copies thereof 1 

77 Such certified copies mi) be produced in proof 
rn>of of docu of the contents of the public documents or 
Turti'npirts of the public documents of which 
tedeipin, they purport to be copies 

itieuV The following public documents mat 

i rtiv*. be pro' ed as follows — 

(1) Vets, orders or notifications of the Exocutlte 
Go' ernment of Hritish India in any of its departments, 
or of ant Local Go'eminent or an) department of ant 
Local Go'eminent,- 

b' the records of the department*, certified b' the 
he ids of tho^e departments re'pectn el', 

or 1' an' document purporting to be printed bt 
order of am mcIi Go'eminent, 


» Cia*. Cla«!» I la* 


r cia-o. x isr (i? j) :i c»~ **t- 
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(2) the proceedings of the Legislatures,— 

by the journals of those bodies respectively, or by 
published Acts or abstracts, or b} copies purporting to 
be printed by order of Government 

(3) proclamations, orders or regulations issued b} 
Her Majesty or by the Privy Council, or by any depart 
ment of Her Majesty’s Government,— 

by copies or extracts contained in the London 
Gazette, or purporting to he printed by the Queen’» 
Printer 

(4) the Acts of the Executive or the proceedings. of 
the Legislature of a foreign countrv,— 

by journals published by their authority, or com 
monly received m that country as such, or by a cop} 
certified under the seal of the country or sovereign, oi 
by a recognition thereof in some public Act of the Gover 
nor General of India m Council 
/ (5) the proceedings of a municipal body in British 

India,— 

bj a copy of such proceedings, certified by the legal 
1 eeper thereof, or b} a printed booh purporting to be 
published by the authority of such body 

(0) public documents of any other class m a foreign 
country,— 

by the original, or b} a copy certified by the legal 
keeper thereof, with a certificate under the seal of a 
notar} public, or of a British Consul or diplomatic agent 
that the copy is dul} certified b} the officer having the 
legal custodj of the original, and upon proof ot the 
character of the document according to the law of the 
foreign countn 

COMMENT 

This section specifies the \anous waj*s in winch the contents of 
public document can be proi cd 

Tl e word maj is i seel onl\ n 

tl e ordinary one nameh tl e p i 

tl c original is a public document 1 

coj \ <! the docun ent hut no o 
misstbl 
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or otherwise, is to be proved by the parties, but gives the Court liberty to 


The Calcutta High Court has held that a Court is not bound to have 
recourse exclusively to the mode of proof in respect of published docu¬ 
ments set out in this section This is a permissive and not an exclusive 
section* On a point of limitation, it adopted the \ ersion contained in 
the published Act and not that contained in the Gazette* The Lahore 
High Court has, on the other hand, held that the text published in the 
Gazette must be taken to be the authorized text of the Limitation Act 
under cl (2) of this section*. 

Burmese seal —The mere presence on a document of the impression 
of a seal, such as was in use by the High Court of the former Burmese 
Government, is no sufficient proof of the correctness of the document as 
a cop), of the existence of an original, or of the genuineness of the trans¬ 
action to which it purports to testify Such e\idence can be manufactured 
w ithout an> great difficulty, and the Courts must be on their guard against 
its acceptance unless under proper tests and safeguards* 

Presumptions as to Documents. 

79. The Court shall presume every document pur- 
ivcKumpiion m porting to be a certificate, certified copv 
to genuineness ot or other document, vv Inch is by law declared 
certified copies. j JC admissible as evidence of any parti- 
i ulnr fnct and which purports to be duly certified bj' any 
officer in British India, or by any officer in any Native 
State in alliance with Her Majcstv , who is duly authorized 
thereto bv the Governor General in Council, to be genuine: 

Provided that such document is substantially in 
the form and purports to he executed in the manner 
directed bv law in that behalf. 

The Court shall n!«=o presume that nnv officer by 
whom am such document purports to be signed or cer¬ 
tified, held, when he signed it, the official character which 
lie clums in such paper. 


»*ri* ut. r. 
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COMMENT. 

Sections 79 to 90 deal with certain presumptions as to documents. 

Section 79 proceeds upon the maxim omnia prasumunlur rite esse 
■acta (all acts are presumed to be rightly done) In fact all the following 
sections down to s 90 inclusive are illustrations of and founded upon, 
"this principle But though the Courts are directed to draw a presumption 
in favour of official certificates, it is not a conclusive presumption hut 
rebuttable It is but a pnma facie presumption, and if the certificate, 
■etc , be not correct, its correctness may be shown On the same maxim 
stands the last clause of this section It is very old law that where a 
person acts in an official capacity it shall be presumed that he wasdul) 
appointed 1 

Where a document, purporting to be a certified copy of a record of 
evidence is produced, it must be presumed under this section, to be an 
accurate copy of the Tecord of evidence This presumption is liable to be 
rebutted This section imperatively directs the Court to raise the pre 
sumption The terms of s 114 are only permissive The words ‘shall 
presume’ indicate that if no other evidence is given the Court is hound to 
find that the facts mentioned in the section exist They occur in es 79 85 
and s 89 These sections are, therefore, mandatory 

A certificate granted by a Head Master of a school in a Native State 
and duly certified by the Resident or Political 4gent is admissible in 
evidence 1 

Clause 2 —Where a letter purporting to be issued from the Chief 
- n " ^ 


The presumption under this section would have arisen if the letter had 
been signed by the Chief Secretary himself 5 

80. Whenever anj document is produced before 
any Court, purporting to be a record or 
as to documents memorandum of the evidence, or of any 
produced as re part of the evidence, given by a witness m 
cor o en ence a judicial proceeding 1 or before any officer 
authorized by law to take such evidence or to be a state 
ment or confession by any prisoner or accused person, 
taken m accordance with law, and purporting to be 
signed by any Judge or Magistrate 2 , or by any such 
officer as aforesaid, the Court shall presume— 

1 Norton, SCO 01 8 OztuVak v Bent iladhab Choiedhvn. 

J Bhandudas v Kruhnabai. (1020)50 (1022) 50 Cal 135 
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that the document is genuine, that an) statements 
as to the circumstances under which it was taken, pur¬ 
porting to be made b\ the person signing it, are true, and 
that such ewdence, statement or confession was duly 
taken 


COMMENT. 

The i resumptions to be raised umler this section are considerably 
wider than tho«e under s 79 They embrace not only the genuineness 
< (the document but that it was duly taken and given under the circum 
stances recorded in the document The case of copies of judicial deposi 
lions 'tands in a very different position from a species of evidence often 
tendered that of official copies of petitions, etc , made to Courts and 
■especially to revenue authorities When a deposition is taken jn open 


official eopv of a deposition, pruna facie there is a sufficient degree of 
probability that all was fairly done to raise a satisfactory puma facie 
presumption Prisoners who have confessed are constantly seeking to^ 
o«cape the consequences of their acts by declaring on their trial that their* 
statements w ere extorted from them witnesses confronted by their former 
depositions Swear that they ne\er were explained to them before signature, 
■or that what they said has not been correctly taken down The pre 
■Mimptionsunderthissectionaronotconclusive .they may be rebutted 1 

This section does not render admissible any particular kind of evidence, 
T>ut only dispenses with the necessity for formal proof in the case of certain 
■documents taken m accordance with law If a document has not been 
"taken m accordance with law, this section does not operate to render it 
admissible The section merely gives legal sanction to the maxim Omnia 
j>r(E3umuntur rile esse acta with regard to documents taken m the course 
-of a judicial proceeding 1 Where, for instance, a confession is reduced to 
writing by a Magistrate in accordance with the provisions of the Criminal 
Procedure Code the record is admissible in evidence, without further 
proof 3 

I ‘Evidence, given by a witness in a judicial proceeding’—Sees 33 
•Section 80 will not apply to any statement failing to satisfy the provisions 
•ofs 33 


to au accused, auu ms evidence was xeumieu uy a Magistrate auose- 


1 Norton 261 62. * Kheman v The Crown , (1924) 6 

* Queen Emprut v ft ran (1836) 9 Lah, 58, \ga San Baw v The Crown, 
Mad 2*4 227 Sea Baehim v The (1902) 1 U B R 340, r B 
Empreet (1900) P R.No 9ofl90f “ ‘ 
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qnently tlic pardon was revoked and lie was put on Ins trial before the- 


examined as a witness before tbe Magistrate It was held that the 
deposition was inadmissible without proof being gi\ en as to the identitj 
of the accused with the person who was examined as a witness before tbe 
Magistrate 1 

2 ‘Taken in accordance with law, and purporting to be signed bj 
any Judge or Magistrate’—If particular provisions of law m recording 
evidence are not fully complied with this section does not operate Thus 
omission to read over his deposition to the witness in accordance with 
0 XVIII r 0 o! the Cn ll Procedure Code renders the same inadmissible 
in evidence against him on his subsequent trial for perjury 2 "Where a 
confession made before a Magistrate did not bear his certificate stating 
his belief that it was freely and voluntanh made as required b> s 164 
(3) of the Criminal Procedure Code it was held that it could not be- 
admitted under this section without proof of its having been made 3 

A confession made by an accused before a Magistrate m a Native 
[State cannot be admitted m evidence under this section The Magistrate 


81. The Court shall presume the genuineness of 
every document purporting to be the 
ss to Gazettes London Gazette or the Gazette of India, oi 
v!ae Pai Acu r ”t ^e ^o\ eminent Gazette of any Local 
Parliament ana Government, or of any colony, dependenev 
other documents. or possession of the British Crown, or to 
be a newspaper or journal, or to be a copy of a pm ate 
Act of Parliament printed b} tlie Queen’s Printer and of 
every document purporting to be a document directed 
be an} law to be kept by any person, if such document 
is kept substantial!} in the form required b} law and 
vs produce A item propet custody 


Qtteen Emprett 


Darya Sonar 
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COM MENT. 

\s to the moaning of the expression ‘proper custody” see the ex- 
jlanation to s *M), t«/ra 

Vs to the rclcsancj of statements m a Gazette secs 37 

The second part of this section includes most of the documents which 
contain matters referred toms 35 and which arc declared to bo public 
documents by 8 74 

82. When anj document is produced before an> 
l*re«un)ption Court, purporting to be a document which, 
to document b} the law in force for the time being in 
riglandwithont England and Ireland, w ould be admissible 
proof of »«ai or in proof of am particular in anj Court of 
signature Justice in England or Ireland, without 

proof of the seal or stamp or signature authenticating 
it, or of the judicial or official character claimed by the 
person by whom it purports to be signed, the Court shall 
presume that such seal, stamp or signature is genuine, 
and that the person signing it held, at the time when he 
signed it the judicial or official character which be claims, 

and the document shall be admissible for the same 
purpose for which it would be admissible in England oi 
Ireland 

COMMLM 

jt- * piLfi*. ~ 

lions 

Englu 

or of the official character of the person by whom thev purport to have 
been signed, are admissible in England will be admissible m British Courts 
in India 

4 certificate issued bs the ilanchjpter Chamber of Commerce testi 


under s 32 (2) 1 

83 The Court shall presume that maps or plans 
presumption purporting to be made bj the authority of 
a ians° m*a«T b* Government w ere so made, and areaccurate, 
Mthontyof but maps or plans made for the purposes 
Government Q f an j cause must be proved to be accurate 

* Gtrdftardai v heratcnla d. Co, ( 19— j) 2S Bnm L P 232 
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COMMEM 

The presumption as to accuracy is limited onlj to maps or plans, 
made under the authority of Go\ eminent 1 In all other cases proof of 
accuracy is needed 

The presumption m regard to the accuracy of a maj> made under 
the authority of Government is m no way affected by the fact that such 
map has been superseded by a later survey map made under the same 
authority and by an order of the Board of Rei enue s 

Maps and surveys made in India for revenue purposes are official 
documents prepared by competent persons and with such publicity and 
notice to per ons interested as to he admissible and i aluable evidence of 
the state of things at the tune they are made They are not conclusive, 
and may he shown to be wrong but in the absence of evidence to the 
contrarj they may be properly ]i dicially recen ed in evidence as correct 
when made 3 

84 The Court shall presume the genuineness of 
presumption every booh purporting to be printed or 

of i°ws°and re* Published under the authority of the 
pons of deci Government of any country, and to contain 
8on3 any of the laws of that country, 

and of every booh purporting to contain reports of 
decisions of the Courts of such country 

COMMENT 

This section should be lead along with s 38 It dispenses with the 
proof of the genuineness of authorized books of an) country containing, 
laws and reports of decisions of Courts Section 57 authorizes the Courts 
to take judicial notice of the existence of nil laws and statutes in British 
India and in the United Kingdom Section 74 recognizes statutoi) 
records to be public records Section 78 lays down the method of proving 
the statutes parsed by the Legislature 

85 The Court shall presume that e\ erj document 
Presumption purporting to be a power of attorney 

as to powers of and to hale been executed befor e, and 
attorney authentic ated b} , a notar} publlcT"or an} 

Court, Judge, Magistrate, British Consul or Vice Consul, 
or representatu e of Her Majesty, or of the Got eminent 
of India, was so executed and authenticated 

1 Hah nat x Tin hhon v ''tertiary of ^tate (1830) o Cal 8 1 * , 

Jot Ind a (1013) P H No 03 of 1913 H Jagad-ndra \alh Toy y See ta j«J 
(Chil) Vn/r Jo 1 da (190 ) 0 Bom L 1 1 

* J&jg*** rS nghv Bjeunt N lh Dali 30 1 \ 41 30 Cal *01 
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COMMENT 

This section does not exclude other legal modes of proung the exe 
cut ion of a power-of attorney* 

Power of attorney includes anv instrument empowering a specified 
person to act for and in the name of the person executing it (Indian Stamp 
let s 2(21) 

Under s 133 of the Negotiable Instruments Vet (\X\ I of 1831) 
the Goxernor General in Council is authorised to appoint uotar es publ c 
ithra anv local area 


CASE 

On an application for letters of administration with the a ill annexed 
i lade by the attorney of the executors there n named it appeared that the 
applicant s power of attornej was not executed in the presence of a 
notary public but with regard to the execution by each of the executors 
one of the attesting witnesses had made a declaration before a notary 
1 ublie to the eSect that he witnessed the execution of the power of 
attorney by one of the executors and that the s gaature of the other- 
attesting witness was the proper s gnature of the person bearing that name 
and each declaration was signed sealed and certified by a notary publ c 
It was held that the power of attorney was sufficiently proved* 

86 The Court maj presume that an} document 
Presum u n P Kr Porting to be a certified cop} of any 
m to^certfitd judicial record of an} countr} not forming 
cop mo! iore gn 0 f jj er Ji 8 i e st} s dominions is genuine 

iiid <nal records r , , i ^ . . 

and accurate if the document purports to 
be certified m any manner which is certified b} an} 
representative of Her Majesty or of the Government of 
India m or for such country to be the manner commonh 
in use in that country for the certification of copies of 
judicial records 

An officer who with respect to any territory or 
place not forming part of Her Majesty s dominions is a 
Political Agent therefor, as defined in section 3, clause 
(40), of the General Clauses Act 1897, shall for the 
purposes of this section be deemed to be a representative 
of the Go\ eminent of India m and for the country com 
prising that terntor} or place 

I In re £>Me* (1893) °l Mad. 49 * It, d 
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COMMENT. 

This section lays down that if a copy of a foreign judicial record 
purports to be certified in a given way, the Court may presume it to be 
genuine and accurate It, howe\er, docs not exclude other proof, foT, 
under ss G5 and 66, secondary evidence may be given of public documents, 
without notice to the adverse party, when the person m possession of 
documents is out of the reach of, or not subject to, the process of the 
Court 1 

This section contamB an instance of documents which s 65, cl (/) 
seems to refer to 

The provisions of this section are imperative and must be complied 
with In the absence of the certificate referred to in this section, the 
statements of witnesses taken in a Court of law in the Jaipur State were 
held to be not admissible in evidence although they were forwarded b) 
the Resident in due course* 

87 The Court may presume that any booh to -which 
Presumjit ion ma > Te * er * or information on matters of 
as to books maps public or general interest, and that an) 
and charts published map or chart, the statements of 
which are relevant facts and which is produced for its 
inspection, was written and published by the person and 
at the time and place, by whom or at which it purports 
to have been written or published 


COMMENT. 

The section enables the Court to presume that an) book to which 
it may refer for information on matters of public or general interest or anv 
published chart or map, was written and published by the person, and at 
the time and place by whom or at which it purports to have been written 
or published See ss 36 and 83 

88. The Court may presume that a message, for- 
Prraumpt»on " ar <fcd from a telegraph office to the person 
as to teio a raphic to whom such message purports to be 
message* addressed, corresponds with a message 

delivered for transmission at the office from which the 
message purports to be sent, but the Court shall not 
make any presumption as to the person by whom such 
message w as deln cred for transmission. 


1 Haranuhd v Ram(opnl, (1800) 2 
Item I. r W2 27 Ul 030 r c , 
I aUalhdos v Prnn’hantar, (1020) 3U 


Item L- It. IBID , 

* V«rJ. Dot v Athul Dot, («»=3) 5 
L»b 103. 
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COJIMEM. 

The section allows the Court to treat telegraphic messages rcccned, 
*>« ’f thev were the originals sent, with the exception that a presumption 
■ ’ ' “*■ "•* h\ whom the} were deln ered for 


to the person to whom suen int <ou fc .. t A 

In the absence of Buch eudence, the telegram cannot beheld touan 
jitoxed 

The section enables the Court to accept the hearsay statement as 
<-\ idence of the identity of the message deli\ cred with that handed in 

89. The Court shall presume that ever} 
document, called for and not produced after 
notice to produce, was attested, stamped 
and executed in the manner required by law. 

COMMENT 

' “ - '"•oper notice 
amped and 

executed m the manner pribumiu ^ rs only to 

stamp, execution and attestation on documents It is restricted to cases 
where notice to produce a document is gv\en to a party Where a docu 
meat is shown to have remained unstamped lor some time alter its 
execution, the party who relied on it must pro\e it to have been duly 
stamped 

90. Where any document, purporting or proved 
Presumption *° thirty >ears old 1 , is produced from 
a* to documents any custody which the Court in the parti 
thirty year* old. cu j ar case considers proper, the Court ma} 
presume 3 that the signature 3 and every other part of such 
document, which purports to be in the handwriting of 
any particular person, is in that person’s handwriting, 
and, in the case of a document executed or attested, that 
it was duly executed and attested by the persons by 
whom it purports to be executed and attested 

Explanation —Documents are said to be in proper 
custod} if they are in the place in w hich, and under the 
care of the person with whom, the} would naturally be, 
but no custodj is improper if it is proved to have had 

l Emperor v J Wul Can., (1823) 21 Bom L. Pw 1372 


Presumption 
as to duo execu 

documents not 
produced 
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legitimate origin, or if tie circumstances of the particular 
case are such as to render such an origin probable. 

This explanation applies also to section 81. 

Illustrations 

(а) A has been in possession of landed property for a long time He 
produces from his custody deeds relating to the land, showing his titles, 
to it The custody is proper 

(б) A produces deeds relating to landed property of which he is the 
mortgagee The mortgagor is in possession The custody is proper 

(c) A, a connection of B, produces deeds relating to lands in B's- 
possession which were deposited with him by B for safe custod). The 
custody is proper 

COMMENT. 

The object of this section is not to make it too difficult for persons 
relying upon ancient documents to utilize those documents in proving 
their cases It is intended to do away with the insuperable difficulty of 
proving the handwriting execution, and attestation of documents in the 
ordinary way after the lapse of man) years 

The section provides that when a document is or purports to be 
more than thirty years old, if it be prodaced from what the Court consider* 

‘ ’ ued that it was executed and attested 

■ . ars 1 If a document is more than 

. „ * given, if it has been so acted upon 

or brought from such a place as to offer a reasonable presumption that 
it was honestly and fairly obtained and preserved for use and is free from 
suspicion of dishonesty* 

No legal presumption can arise as to the genuineness of a document 
more than thirty years old, merely upon proof that it was produced from 
the records of a Court in which it had been filed at some time previous 
It must be shown that the document had been bo filed in order to the 
adjudication of Borne question of which that Court had cognizance, ami 
which had come under the cognizance of such Court 8 . 

The presumption allowed by this section is not a presumption which 
the Court is bound to make, and the Court may require the document 
to be proved in the ordinary manner' It is in the discretion of a Court 
whether it will raise the presumption in fa\our of a document for which 
this section provides, but this discretion is not to be exercised arbitrarily . 
it must be governed by principles, which aro consonant with law and 
justice And while on the one hand great care is requisite in applying tin 
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presumption on the other hand it m clear that vcrx great injustice mav be 
perpetrated if an ancient document coming from proper custodj is 
rejected bj a Court capriciously or for inadequate reasons Because a 


dispensed with and it is to be dealt with on the same footing as am other 
genuine instrument If the authority or the title of the excutant for 
example be not questioned then effect is to be gi\ en to it as though he 
had the requisite authority or title If either be questioned then of 
oourse the person on whom the burden of proof lies must adduce e\ tdence 
to satisfy the Court on the point or he fails IVben the genuineness of a 
document purporting to be an ancient document is put in issue it appears 
to have been sometimes thought that anr presumption in its fa\our is 
thereby excluded But this would be to depme the party producing it 
of the benefit of the presumption preciselr in the circumstances in which 
he most stands in need of its aid And there seems to be no difference m 
principle between cases in which due execution is traversed without 
more—those that is in which the party reiving on the document is put to 
proof of it and those m which it is alleged that the document is a forgery 
except that m the latter case the suspicions of the Court maj be aroused 
by the nature of the plea But in the one case as in the other the 
presumption merely takes the place of the ex idence which would where a 
modern document is concerned be necessary for the purpose of proving 
due execution The Court may decline to raise the presumption m 
which case the party producing the document must fail, unless he is 
provided with evidence in support of it But where the Court thinks 
1 roper to raise the presumption it must be met and rebutted in the same 
way as direct evidence of execution in the case of a modem document 
The proper *rule is well stated by Mr Taj lor He says {p G87 8th 
Edn)■— An ancient deed which has nothing suspicious about it it> 
presumed to be genuine without express proof the witnesses bemg pre 
sumed dead and if found in proper custody and corroborated by evidence 
of ancient or modern corresponding enjoyment or by other equivalent 
or explanatory proof it will be presumed to haa e constituted part of the 
actual transfer of the property therein mentioned because this is the 
usual course of such transactions 1 Before a Court is justified in making 
sv presumption m favour of The genuineness of an ancient document it 


1 Per Hilt J in Gonnda He re v t Jt*n Lot \ J / »sa nmat Genoa Det 
Protaj \o am J/i Ihopadhyo (lH)’) 29 (1913)1 P \o 81 of 1913 (Civil) 
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"by not admitting that document in evidence without formal proof, and 
reject it when no such proof is given 1 

The degree of credit to he given to an ancient document depends 
•chiefly on the proof of transactions or state of affairs necessarily, or at 
least properl} or naturall}, referable to it* 


to be executed, includes the presumption that when the signature of the 
■executant purports to have been made by the pen of the scribe, the latter 
was duly authorized to Bign for him 5 

1. ‘Thirty years old’.—The period of thirty years is to be reckoned 
not from the date upon which the document is filed m Court, but from the 
date on which, it having been tendered in evidence, its genuineness other 
w iso becomes the subject of proof* 


the document had not been proved The District Judge held that the 
period of thirty } ears should be reckoned from the date of his predecessor’s 
■order remanding the case It was held that the period of thirty years 
laid dow n in this section should at all events not be reckoned from a date 
-tather than August 12, 1918, when the trial Court gave its decision, and 
the due execution of the document could therefore be presumed 4 

Secondary evidence ol ancient documents “The presumption allowed 
by this section may he applied where the original of a document sought 
to be proved has been destroy ed and only secondary evidence of its con 
tents in the shape of a certified copy is available® 

Copy ol a document.—The presumption under this section with regard 
to documents thirty years old arises in the ca«e of copies as well as 
originals If the copy is proved to be a truo copy a presumption may bo 
made in favour of the genuineness of the original 4 

In a suit to recover possession of land, the defendant relied principally 
•on a document which was filed m Munsiff’s Court in support of h'* 
title According to the c\ idence this document had been prepared with 
reference to a document of an earlier date This earlier document was 
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not produced though it was admittodh in existence nor was it shorn 
that it could not ha\c been produced The Munsiff decreed in plaintiff s 
favour On appeal a copv of the earlier document was produced and was 
filed It was held that although the exhibit was admissible as secondary 
evidence it was onlv «econdan evidence of the contents of a document 
There was no evidence that the document, of the contents of which the 
exhibit was evidence was in fact executed in 18G2 between the parties 
mentioned, and inasmuch as the exhibit was a copv and not the original 
the presumption which under this section may be made w here a document 
over thirty vears old 13 produced, ought not to be made 1 

Burma—is to the presumption which a Court mav make under this 
section, the power thereby given must be exercised with great discretion 
in a country where documents are written on such material as a palm leaf 
and where m Burmese time neither parties nor witnesses were ever in the 
habit of attachingthetr signatures so that the term ‘ execution ’ is rather a 
convenient expression than a correct description of the actual proceeding 3 . 

2 ‘May presume’.—It is m the discretion of the Court whether it 
will raise the presumption under this section in fav our of a document 
Even if the elements mentioned m the section are satisfied the Court 
maj require the document to be proved in the ordmarv manner It is 
necessary for the Court to consider the evidence external and internal of 
the document in order to enable it to decide whether in any particular 
case it should or should not presume proper signature and execution 
The Court may, but is not bound to make the presumption merely because 
of the alleged age of the document 3 

3 ‘Signature’ —Signature includes a mark a mark being a sort of 
symbolic writing The presumption of execution of a document under 
this section extends to a mark put on the document and it is taken to be 
the signature in the absence of proof to the contrary* 

Explanation—‘Proper custody means the custody of any person so 
connected with the deed that his possession of jt does not excite any 
suspicion of fraud* It is not necessary that the document should be 
found in the best and the most proper place of deposit The section Insists 


are produced from their natural place of custody, in (c) A’s custody is 
proper under the circumstances 


1 Appathura Pallor v Gopala PaniL * Shailendranath Ifttra t Girtla 
bhusha* MuLherj, (1930) 58 Cal 680 

* Dot dem \ tale ▼ Sample* (1838) 8 

Ad 4 El 151 1 ' 

• Tajudin r Gonad, (1902) 5 Bom. L_ 
It 144 27 Bom 4o2 
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As to 'proper custody’, Tindal, C J , said “Documents found in 
a place in which, and under the care of persons with whom, (such) papers 
might naturally and reasonably be expected to be found, are precisely 
in the custody which gives authenticity to documents found within it, 
for it is not necessary that they should be found m the best and most 
proper place of deposit If documents continue in such custody there 
never would be any question as to their authenticity but it is when 
documents are found in other than the proper place of deposit that the 
lm estigation commences, whether it was reasonable and natural under the 
circumstances in the particular case, to expect that they should have been 
m the place where they ate actually found. > for it is obvious that whilst 
there can be only one place of deposit strictly and absolutely proper, 
there may be various, and many that are reasonable and probable, though 
differing in degree , some bemg more so, some less , ana in those cases 
the proposition to be determined is, whether the actual custody is so 
reasonablv and probably to be accounted for that it impresses the nund 
with the conviction that the instrument found in such custody must be 
genuine That such is the character and descrpition of the custody w hich 
is held sufficiently genuine to render a document admissible appears from 
■all the cases” 1 . 


CASES 

Proper custody —AYhere a daughter professed to hold under a lease, 
more than thirty years old, in favour of her father, and was found to have 
been w possession of tlio land ever since her father’s death for a period of 
forty years without interruption on the part of the father a heirs it was 
held that the daughter s custody of the lease was ft natural and proper 
•custodv within the meaning of this section* 

A person, who had obtained possession of a document, which would 
naturally come into his possession, failed to restore it after his right to 
possess it had ceased, and the document was produced from his custody 
it wis held that his failure to do so did not make the custody improper 
■withm the meaning of this section*. 

1 Bithop of Mtath v Marqunt of 
Winchester, (1838) 3 Bing X C 183 200 
* Tratlokia \ath Hundt r Shunto 
Chunyont, (188j) 11 Cal 539, Pajendra 


Prowl Botev Gopal Praaiul Bote (1921) 
4 Pat C7 

• bhania Charait \andt v Abhtran 
Oosunmi, (1900) 31 Cal 511 



CHAPTER VI. 


Of the exclusion of Oral by Documentary 
i Evidence. 

91. AVhen the terms of a contract, or of a grant, or 
Evidence of °* an y ot ber disposition of property, have 
terms of con been reduced to the form of a document 1 , 
an{ * ln cases m which any matter is 
of property re required by law to be reduced to the form 
document* 01 ™ °* a document 2 , no evidence shall be given 

in proof of the terms of such contract, 
grant or other disposition of property, or of such matter, 
except the document itself, or secondary evidence of its 
contents in cases m which secondary evidence is admissible 
under the provisions hereinbefore contained. 

Exception 1 .—When a public officer is required by 
law to be appointed in writing, and when it is shown that 
any particular person has acted as such officer, the writing 
by which he is appointed need not be proved. 

Exception 2 .—Wills admitted to probate in British 
India may be proved by the probate. 

Explanation 1 .—This section applies equally to cases 
in which the contracts, grants or dispositions of property 
referred to are contained in one document and to cases 
in which they are contained in more documents than one 

Explanation 2 .—Where there are more originals than 
one, one original only need be proved. _ 

Explanation 3 .—The statement, in any document 
whatever, of a fact other than the facts referred to in 
this section, shall not preclude the admission of oral 
evidence as to the same fact. 

Illustrations 

(а) If a contract be contained m several letters, all the letters in 
which it is contained must be proved. 

(б) If a contract is contained w a bill of exchange, the bill of exchange 
must bo proved 

(c) If a bill of exchange is drawn in a set of three, one only need be 
proved. 
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As to ‘proper custody’, Tmdal, C J , said ‘ Documents found m 
.a place m which, and under the care of persons with whom, (such) papers 
might natural!) and reasonabl) be expected to be found, are precisely 
in the custody which gives authenticit) to documents found within it, 
for it is not necessary that they should be found in the best and most 
proper place of deposit If documents continue m such custod) there 
never would be an) question as to their authenticit) hut it is when 
documents are found m other than the proper place of deposit that the 
investigation commences, whether it was reasonable and natural under the 
circumstances in the particular case, to expect that they should have been 
in the place where thej are actuall) found , for it is obvious that whilst 
there can be only one place of deposit strictl) and absolutel) proper, 
there may be various, and many that are reasonable and probable, though 
differing in degree , some being more so, some less , and m those cases 
the proposition to he determined is, whether the actual custody is so 
reasonablv and probably to be accounted for that it impresses the mind 
with the conviction that the instrument found in such custody must be 
genuine That such is the character and descrpitiou of the custody which 
is held sufficiently genuine to render a document admissible appears from 
all the cases” 1 . 


CASES. 


Proper custod) —W here a daughter piofc«scd to hold under a lease, 
-more than thirt) years old in fav our of her father, and w as found to have 
been in possession of the land ever since her father’s death for a period of 
forty )ears without interruption on the part of the father’s heirs, it was 
held that the daughter’s custod) of the lease was a natural and proper 
custodv within the meaning of tins section 2 

A person, who had obtained possession of a document which would 
naturally come into his po^ession failed to restore it after his right to 
possess it had ceased, and the document was produced from his custodv 
It was held that hts failure to do so did not make the custody improper 
•within the meaning of this section*. 


i Buhop of J/mIA v Marqit*) of 
irwe-AMfcr, (1B3G) 3 Bing N C 183 200 
* TradoUa Aun<2» v 6*urno 

•CAun/jom, (188 j) U Cal. 539, Rajtndra 


Pratal Boie v Gopal pratad Bolt (192-0 
4 Tat 07 

* ^hamn Chvan \andi t -liAirow 
Goivimt, (19UG) 33 Cal 511 
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Of the exclusion of Oral by Documentary 
i Evidence 

91. When the terms of a contract, or of a grant, or 
Enaeuw o! an 5 other disposition of property, have 
terms ot con been reduced to the form of a document 1 , 
an< * ln a H cases in which any matter is 
of property re required bj law to be reduced to the form 
^^£lt f0rmo£ a document 2 , no ewdence shall be given 
m proof of the terms of such contract, 
grant or other disposition of property, or of such matter, 
except the document itself, or secondary evidence of its 
contents in cases m which secondary evidence is admissible 
under the provisions hereinbefore contained 

Exception 1 —When a public officer is required by 
law to be appointed in writing, and when it is shown that 
any particular person has acted as such officer, the writing 
by which he is appointed need not be proved 

Exception 2 —Wills admitted to probate in British 
India may be proved by the probate 

Explanation 1 —This section applies equally to cases 
in which the contracts, grants or dispositions of property 
referred to are contained in one document and to cases 
in which they are contained in more documents than one 
Explanation 2 —Where there are more originals than 
one, one original only need be proved 

Explanation 3 —The statement, in any document 
whatever, of a fact other than the facts referred to in 
this section, shall not preclude the admission of oral 
evidence as to the same fact 

Illustrations 

(a} If a contract be contained m several letters all the letters in 
which it is contained must be proved 

(6) If a contract is contained in a bill of exchange, the bill of exchange 
must be proved 

(c) If a bill of exchange is drawn m a set of three, one only 

proved 
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(5) A contracts, in writing, with B, for the delivery of indigo upon 
certain terms The contract mentions the fact that B had paid A the 
price of other indigo contracted for verbally on another occasion. 

Oral evidence is offered that no payment was made for the other 
mdigo The evidence is admissible. 

(e) A gives B a receipt for money paid by B 
Oral evidence is offered of the payment 
The evidence is admissible 


COMMENT. 

This section and s 92 define the cases m which documents are exclusive 
evidence of transactions which they embody. Sections 93-100 provide 
for the interpretation of documents by oral evidence 


such evidence is admissible This rule is based on the principle that the 
best evidence, of which the case tn tts nature as susceptible, should always 
be presented This role does not demand the greatest amount of evidence 
which can po'sibly he gn en of any fact, but its design is to prevent the 
introduction of any, which, from the nature of the case, supposes that 
better evidence is m the possession of the party It is adopted for the 
prevention of fraud , for when better evidence is withheld, it is only fair 
to presume that the party ha3 some sinister motive for not producing it 
and that, if offered, his design would be frustrated The rule thus 
becomes essential to the pure administration of justice 1 . 

The section provides two things ,— 

(1) if the transaction has been reduced into writing, then the exi^t 
enre of this document excludes all other evidence of the transaction , 

(2) where any matter is required by law to be reduced to the form «'f 
a document, then the document itself mnst be put in evidence 

Tbe first provision refers to transactions voluntarily reduced to 
writing The second refers to those cases in which any method is required 
bylaw to be reduced to the form of a document, e g , sale of immoveable 


property,* etc. 

The general rule laid down in this section is subject to the except* 0113 
laid down in the following ss 95 to 99. This section has no application 

1 Tavlor. 11 th Edn. •. 301. p 204 1 " “ 

Fee Enl mA/im vlli v Jamnn Pratnd, 

(1021) 21 Dora 1- P. G7\ 48 I A. 3M. 

•here aeeondary evidence of a s*te<tced 1UJJ iiiwij 
•m admitted 
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wlien the writing is not evidence of the matter reduced to writing A 
search list is not evidence of the matter stated therein and it does not 
therefore exclude oral evidence of such matter 1 This section is concern 
ed with the terns of a document not with the fact of the transaction 
Hence the fact of a partition may be proved by oral ewdence notwitb 
standing that the term3 of partition are embodied m a document which 
cannot be proved* 

1 ‘When the lerms have been reduced to the form of a docu¬ 
ment’ —If the parties have reduced all the terms of a contract or of a 
grant or of any disposition of property into writing then no parol evidence 
is admissible but if they intended only to reduce to writing a portion of 
the terms of the contract then they are entitled to gi\e parol evidence of 
the terms which they did not intend to reduce to writing 3 Illustration 
(6) refers to the first part of the section 

A wakf can be created orally under Mahomedan law but when the 
terms of a dedication are reduced to the form of writing no evidence 
can be gitca to prove the terms except the document itself or secondary 
evidence thereof* 

"Where a written contract has undergone subsequent alteration bj 
agreement of the parties to it the Court will look only to the final expression 
of the contract in construing it* 

Under English law m an action on a written contract oral evidence 
is admissible to show that the party liable on the contract contracted for 
lumself and as the agent of his partners Such partners are liable to be 
sued on the 
also the law 
Legislature i_ 

But where a contract was signed t»y the delendant personally and he 
attempted to lead oral evidence to show that he was contracting as 
agent and that the name of his principal was disclosed at the time of 
the contract it was held that such evidence was not admissible for 
the purpose of exonerating a contracting party from liability for that 
would be substituting a different agreement from that evidenced by the 
writing 

2 ‘Any matter is required by law to be reduced to the form of a 
document’ —Where any matter is required bj law to be reduced to the 


1 The PvUteV Prosecutor r Sarabu 
CRtnnayya (t893f S3 Stsd. 413 

* Chkotalal AdUram v Bax Mahal-ort, 
(1919) 41 Bom *460 10 Bom L. R 322 
Mating Tun Sem v A o Tu (19°8)8 Ran 
337 

* Jumna Voss v Snnalh Pay (18S6) 
17 Ca' l"6n. See Sangam Lai v Mus 
tammat Silandar Jehan Btgam Kxrpa- 
ram anti Thatur Das (ISS9) P R. Ao 
183 of 1889 f b. (Civil) Bam Copal t 
T uUfix Bam, (19.3)^1 All "9 


* Shadh Muhammad Ibrahim v B bx 
Mariam (tQ*Sf S Fat 484 Jfohammatf 
Khan v Shco Bhtlh Singh (1929)3 Luc 
37 

* Maxing Po The! r ArunacheBtm 
Chrtty (1897) 2 U B R. (1897 1901) 

38o« 

* I’enlalatMiah ChtUy t CriinJn 
rajulu \aidu (190 )31 Mad. 45 

* Ebrahtmbhoy Pabanty MM* (k. 
Ltd v I fas son J fa noojt (1990) 
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form of a document, then the document itself must he put in evidence, 
e g , deeds, conveyances of land, mortgages, wills, etc No other evidence 
can he substituted so long as the writing exists But where the matter is 
not required by law to be reduced to the form of a document, this section 
does not apply, e g , in 1866 an oral agreement with transfer of possession 
sufficed to create a mortgage and therefore a mortgage could be proved 
aliunde even if there was no registered document 1 Where the document 
containing a transaction is inadmissible for want of registration, no other 
evidence of its contents can be received 

Between a case resulting in an inchoate mortgage and that resulting 
in an inchoate sale, different principles apply to the question of ad 
imssibihty of oral evidence In the latter, it is open to the party in 
possession of the land who has bought without obtaining a registered 
deed of conveyance to sue for specific performance of the contract to sell 
but there is no right to sue for specific performance by a mortgagor who 
has given his land in mortgage without securing his right of redemption 
by a registered deed of mortgage Where m a suit for redemption of land 
the plaintiff alleged that possession was given to the defendant by way of 
security for a loan of Rs 100 or upwards but no registered deed was 
executed to evidence the transaction, oral evidence to prove the 
transaction was held inadmissible* 

Dying declaration —A petition of complaint and the examination of 
the complainant on oath under s 200 of the Criminal Procedure Codt 
are admissible as dying declarations under s 32, cl {1), and are not, as 
such, matters required by law to be reduced to the form of a document 
within the meaning of this section so as to exclude parol evidence of their 
terms 3 

Exception 1.—This exception is partly based on the maxim omnia 
yraisumunlur rite esse acta ‘It is a general principle, that a person •« 
acting in a public capacity ' ' T 

authorized so to do , and e „ 

to wjpch must have beei 

instance, necessary to produce the document, or account for its non 
production” 1 

“This presumption of the due appointment of public officers rests on 


Hiding, (1025) 4 Ran 1,: 


* Gourl/tat „\ amatudra v. 
(1008)30 Cal 030 

* lk«t, 12th edn , b 330, pp 
‘ Ibid, a 35S,p 315 


Empercr, 
313 311 
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Exception 2 —Probate means the cop* of a will certified under the 
-cal of a Court of competent jurisdiction with a grant of administration to 
the estate of the testator 1 Probate of a will is evidence of the contents of 
-the will against all the parties interested thereunder Probate is secondary 
■evidence, but it is made admi'sible by this section 

"l ' : I ™ ’ ' r this cx- 

. elegrams, 

he agree¬ 
ment entered into b) the parties 

* Explanation 2 —Illustration (c) exemplifies the meaning of this 
< xplanation See s 62 Explanations 1 and 2 Bills of exchange and bills 
■of lading have more originals than one 

Explanation 3.—Illustrations ( d) and (e) exemplify this explanation 
"When the contents of a document are in question, either as a fact in 
t«.ue or a subalternate principal fact, the document is the proper evidence 
■of its own contents, and all derivative proof is rejected until its absence 
is accounted for But when a written instrument or document of anj 
description is not the fact in issue and is merely used a« ev idence to prove 
•.onie fact, independent proof aliunde is receivable Thus, although a 
receipt has been given for the payment of monej proof of the fact of pay 
jnent maj be made bj an) person who witnessed it A receipt for 6ums 
paid in part liquidation of a bond h)pothecating immoveable prnpert* 
must be registered to render it admissible as evidence Under illustration 
fe) to this section such payments maj nevertheless be proved b> parol 
•evidence, which is not excluded owing to the inadmissibility of the docu 
rientar) evidence 3 

In a suit, which was biought fortbe price of goods sold and delivered, 
the plaintiff sw ore to the fact of the sale and tendered in ev idence a written 
rdmi'sion of the defendant that the goods had been supplied to him The 
v riting was rejected, as unstanijicd and the suit was dismissed It was 
held that the Judge should have allowed the plaintiff an opportunity of 
proving by oral testimon) the deliver) of the goods sold, and their value'* 
.bo, although where the contents of a marriage register are in issue, verbal 
-evidence of those contents is not receivable, )et the fact of the marriage 
ina) be proved b) the independent evidence of a person who was present 
at it* 

'XT) ere a w ntten document is defective asa valid and finally concluded 
agreement, such defect maj be supplied by the subsequent actings and 
conduct of the parties, as where sub«equent acts of the parties themselves 
di'close a state of affairs con'i'tent only with the existence of an agreement 
mutually recognised and acted upon as if the instrument were binding*. 

* BmjaRamv Bajmohun Roy, (1881) 

* Balihadar Pramd v The Maharajah 
ofBdia, (1887)9 All M, 3a0 

* Maharan Janh Kver T. Bin ' 

than Ojka, (ISM) 3 Pat, 319 J 

/ 
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Suit on a promissory note Inadmissible la evidence—'The rulings o! the 
Indian High Courts on the question where monev is lent to a person who 
passes a promissorv note but the note is inadnrn lble in evidence for 
want ol sufficient 6tamp or for any other reason mav be classified into 
two classes lucidlv enunciated bv Garth C J,m Shedh Albar v Sheikh 
iKhan 1 , in which the question was whether a cop} of a lost promissorr 
note which was itself inadmissible as being insufficiently stamped could 
be received in evidence The Court held that it could not be received in 
evidence Garth, C J said ‘ When a cause of action for money is once 
complete m itself whether for goods sold or for monev lent, or for am 
other claim and the debtor then gives a bill or note to the creditor for 
payment of the money at a future tune the creditor if the bill or note is 
not paid at maturity mav alwavs as a rule sue for the original con 
sideration provided that he has not endorsed or Io«t or parted with tin* 
bill or note under such circumstances a9 to make the debtor liable upon it 
to some third person In such cases the bill or note is said to be taken 
by the creditor on account of tie debt and if it is not paid at maturitv, 
the creditor may disregard the bill or note and sue for the original con 
sideration But when the original cause of action is the bill or note 
itself and does not exist independents of it as for instance when m 
consideration of A depositing mone} with B B contracts bv a promissorv 
note to repav it with interest at six months date here there is no cause of 
action for monev lent or otherwise than upon the note itself because the 
deposit is made upon the terms contained m the note and no other In 
such a ca«e the note is the onlv contract between the parties and if for 
want of a proper stamp or some othe* reason the note is not admissible m 
evidence the creditor must lose his money * In a later ca c e howeve 
the same High Court tried to explain awav the above ca«e and held in • 
amt brought on a hatchilta (promissorv note) bearing an insufficient stanij 
and in which the defendant admitted the loan but } leade 1 payment that 
the promisaorj note was not admissible in evidence but the plaintiff ha l 
a came of action independent^ of it* 

The Bombay High Court approved of the principle stated in Sled' 
Albar v Sheikh hi an* in a case in which the j laintiS sued to rccovci 
from the defendant the balance of a debt due on an unstamj ed note pa*»c t 
to him bv the defendant for a consideration of Its 33 The note recite l 
that the defendant had received the amount and would repav it after 
three months from the date of its execution The defendant admitted^ 
l*y his written statement execution of the note and the receipt of Rs 3 
in the *ihapo of paddr, but alleged that he had paid off the debt Heal - 
contended that the note being unstamped could not be admitted w 

1 (18*1) "Cal "Jl 59 * Fra ntha \ath Vandal r Pearl 

* S hnlh Xlbar » 9JS U Khan ■ 

(ts-m-c.l 'A ° P RUhalait Shako • 

v AbhoirS *« J/iU k (IS* )RCil "21 • 

It i n Lnhkn^o \ hah ft in ■ 

(1815) P P So ot 189V (Cm! O . 

< or o. an ^ Mnktab v oh (|S90) ip i 

ho V ( 18**9 (Civil; ( 

\ 
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evidence It -*•*• ,J *■*- ^ * l ' 
and that the 
*dmi'«ion of i 

document it«eit being inadmissible for want of a stamp and that the 
plaintiff could not recoAer irrcspectneh of the pronu«sorv note, a$ he 
<lid not «eek to prove the consideration otherwise than b\ the note, which 
was inadmissible in evidence and the adnn««ion contained in the defen 


oe a iiatm to re****™* * l >« — 11 ' ‘ i 

there is an indej 
note, which is d< 

i still «i»« «•* it, though 

* jught on a 

. stamped, 

tne piaintut cannot recover on it* The terms of a contract to repay a 
loan of iwoniiv «■ tt> L — - v - * ’ . 


t*u in a suit Drought to recover the unpaid balance of the loan on an 
oral contract to pav, it was held that the plaintiff could not recoter s 
Where a bill or note is not itself the original contract but is executed on 
account of a pre-existing independent obligation complete in itself an 

f * — *’ > 

1 

1 

« i 

be utueiwise it tie original cause of action is the bill or note itself® The 
purchaser of the assets of a bank in liquidation, which assets included a 
debt due bv defendants to the late bank and a promissory note given m 
respect of that debt, sued defendants on the promissory note os well as 
oil the original debt in respect of which the note had been given The 
note had not been endorsed until after the bank had been wound up and 
had ceased to exist, and the endorsement had been held to be invalid It 
was held that the purchaser was entitled to sue for the original debt even 
though he was not entitled to sue on the pronnssorj note 1 


1 TM mnlor Jagannalh v tlmnrom 
tU A Co. 

\ \ (10*1) 20 r-.rn U R 432 

> v Lahlman (ISM) la 

1-ra 360 

i » - l«- iimo ’ll ~ 


432 

* 1 al if pi 


Veiimmt4 /.hum. 


(1882) 3 Mod 160. 

* 1 tiit JitdFt T } flopudattra*, 

10 Mad 94, distinguishing Kt 
/Viit r Fattgatamt, (1883) 7 Mad 
Matin Sastrtgnl r I uronatia 
eamnadi,. (1913) 3S Mod 600 
« 1 arlagadda 1 ttra F 
Comot’a /amayya (190o) 29 
1 Pam&-kandra Poo r 1 ’ 

(1899) 23 Mod. 527 
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The Allahabad High Court has in a lull bench case laid down that 
it is not open to a party who has lent monej on tcrni3 recorded m a pro 
missorv note, which turns out to be inadmissible m evidence for vs ant of 
proper stamp dutv, to recover his monej b\ proving orally the terms ot 
the contract, in contravention of the pro's lsions of this section In case-v 
in which there is alreadv a completed cause of action for recovery of 
monev on foot of a distinct and separate transaction, and a proimssorv 
note is afterwards given as a collateral security, the creditor may, if the- 
promissorj note be inadmissible in evidence, recover on the original con 
sideration and evidence aliunde can be given to prove the same But 
where the promissorj note and the lending of the monev are part and parcel 
of the same transaction and the terms of the loan are the very terms of 
the promissorv note, the contract of loan cannot be proved apart from the 
document itself and the plaintiff s suit must fail if the document itself lie- 
inadmissible in evidence 1 Where a loan was already existing, and part 
of it had been repaid and a promissorv note was executed m favoui of 
the creditor for the balance it was held that the existence of the pio 
missory note did not debar the creditor from resorting to his original 
consideration or exdude ev idence of the oral acknowledgment of the debt 3 
The Patna High Court has held that where the lending of mone} and 
the execution of a promissory note for zepayment of it are content 
poraneous the plaintiff, in a suit for the recover} of the money, is entitled 
to adduce evidence other than the promissory note itself m order to prove- 
the loan 'Where, therefore, a handnote bore a one anna stamp instead 
of a two annas stamp and was therefore inadmissible m evidence, it w is. 
held that the plaintiff was entitled to prove the loan by other evidence* 
The Lahore High Court has held that where a negotiable instrument 
taken on account of pre existing debt is inadmissible m evidence, tin 
creditor may sue for the original consideration, but when the original 
cause of action is the instrument itself and does not exist independent!' 
of it, the plaintiff cannot sue except upon the instrument Whether there 
is a cause of action independent of the instrument upon which independent 
evidence may be given, depends upon the question whether the plaintiff 
can allege any contract as the basis of his suit which is not the contract 
reduced to the form of a document Where the money advanced a 
short time before the actual execution of a hundi "as advanced on the 
securitv of the hundi and the agreement between the parties was that the 
loan should be made in consideration of the hundi, it was held that there 
was no cuu«e of action independent of the hundi, and as the hundi " as 
inadmissible m ev idence as it was insufficientlv stamped and no seeondir' 
t Milence could be given under this section the plaintiff must fill* 


*14 411 I5S an 1 aj iin>vvn;z Partotm i 
Vorcjjn v Tain/ Am jh (HK*t) 2« All 
178. hunfon ixtl \ /Milan pu. (19201 
■*! All >TO, |h iujIi not referral t<> in llv 
Inti Iwnrh i sw mnj tio treaU 1 a* ih* 


ainirmetl 

* Htra J al r Milui (18*11)4 
111 Umar *iflriiv HhiUinn 

3 411 717 , . 

* Ilhontiiraf 8the \. Fti rn/i « ,r 

(1028) 7 Pat 81 > _ . 

* Chat /in ''i«yh v Thf 1» rt'nfJli’iL 
in j Co (1021)2 Uli no 
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The former Chief Court of Lower Burma held that where money was 


The Chief Court of Oudh has held that if a plaintiff alleges m his 
plaint that he lent monej to the defendant for which the defendant 
executed a promissory note a decree may be passed for the amount 
which is proved to have been lent even if the execution of the promissory 
note is not proved or the promissory note is found to be inadmissible in 
evidence for want of proper stamp If he has evidence, oral or otherwise 
independent of the promissory note, that he made a loan of a sum of money 
to the defendant on the condition that the money would be repaid on 
demand with interest at a certain rate he can sue on that obligation 
ignoring the existence of the promissory note and in that case it cannot 
be said that this section stands lit his way* 

CASES 

Confession —A confession of an accused person made to a "Magistrate 
holding an inquiry is a matter required by law to be reduced to the form 
of a document within the meaning of this section and no evidence can be 
given of the terms of Buch a confession except the record if any, made 
under s 364 of the Code of Criminal Procedure 5 

Deposition —The omission to read over his deposition to the witness 
in accordance with Order XVIII rule 6 of the Civil Procedure Code 
renders the same inadmissible m evidence against him on his subsequent 
trial for perjury, and oral evidence of its contents is excluded bj this 
section 4 


sum of monej by way of an illegal gratification to the Peshkar of the Court 
The Peshkar was at once called np and examined by waj of departmental 
inquiry and not on oath and he admitted having received money from 
*he complainant The Honorarj Magistrates reported the circumstances 
to the District Magistrate who directed the prosecution of the Peshkar 
It was held that the statement made by the Peshkar to the Magistrates 
was not a statement which was required by law to be in writing and could 
be proved bj the evidence of either of the Magistrates who had heard it 5 


3 L H R 12S Croriy J /, Shirt Kt 
(1002) 1 LB k 208 See E nprrvr v 
tforah Sant* J lore (1919) 21 Bom. L 


> \ orthL u Stngh r Girjrt Bur Stnjh 
(l<fX)) o I nr 2 > 

* / nptror v CirloA* (1913) So 
Vll Sill See Quett i Fmprts* v \ga 
TA*f ( 1 * 1 * 10 ) 1 L B. T (ISO l**i)l> 
ISO *>A»re Ko v hvtj Etapmr, (l*lilo) 


V Emptntf ' JoW tfi 
(19*3) M Cal 23* 

* Empenv v Haiti Fiji ( 1 * 
30 All. 2 -*- 
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Unregistered document may only be looked into for a collateral 
purpose.—In a suit to recover possession of certain property as joint 
undivided property the defendant relied on an earlier unregistered partition 
■deed to show that the property m dispute was not joint but separate The 
plaintiff contended that as .the partition deed could not he looked at for 
want of registration the Court was prevented by this section from con 
eluding that there was partition * —1 ' 1 ’ 

interest of members of the f3mi 
tention, that the partition deed 

intended to prove its terms hut all that the Court had been concerned with 
was to find out whether particular properties claimed by the plaintiff to 
he joint family property were at the date of the suit joint or separate 1 
Plaintiff claimed certain property by virtue of a partition The terms 
■of the partition Mere embodied in a deed, but, as the deed was neither 


A document requiring registration but which is not registered may be 
admissible for a collateral purpose 3 , e g, to show the nature of a party’s 
possession 

Where a document, itself legally inadmissible m evidence, was sub¬ 
sequently referred to and partly incorporated in a second document of 
similar import duly executed between the same parties and registered 


Unstamped power*of-attorney —Plaintiffs sued for possession of the 
in 1 * . ’ years 

b< . , ■ The 

n{ .. was 

nj , itted 

gi ■ g*' e 

hi . : the 

contents of a power-of attorney, not produced and not duly stamped, 
could not be pro\ ed b) production of a copy of it, on payment of penalties. 


1 CAAo/<jkiI AiUtram v Bat J/aXatort, 
•<1017) 10 Rom. L.R 122, 41 Horn 400, 
J/aunj Po A»» v Main] AAtre Bya, 
(1923) 1 Ran 403 

* >»wn t Lntrhman. (1022) 

50 Cat 338, 23 I«>m I- R 582, p c. 


* Maharani Janlt Ktier r Btrj 
Phtlhan Ojha, (1024) 3 Fat 349 

* Moti Lhand v Lalta Prtuad, (101") 
40 All 250 

* Jat Pan Da* r tfaj 5 drain, (IMS/ 
45 Ml 21. 
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imt that the fact that a written power of attornej was executed did not 
■exclude evidence ahunde of the agent s authontr 1 


92 When the terms of any such contract grant or 
Exciosion of other disposition of property J or am 

•evidence of oral matter required b) Ian to be reduced to 
agreement tfce form of a document 2 , have been pret ed 
according to the last section 3 , no evidence of any oral 
agreement or statement shall be admitted as between the 
parties to any such instrument or their representatives 
m interest 4 , for the purpose of contradicting, varying, 
■adding to, or subtracting from, its terms 

Proviso (i) —Am fact may be proved w Inch w ould 
invalidate any document, or which would entitle am 
person to an) decree or order relating thereto , such as 
fraud, intimidation, illegality, want of due execution, 
want of capacity in any contracting part), want or failure 
of consideration, or mistake in fact or law 


Proviso (2) —The existence of an) separate oral 
■agreement as to an) matter on which a document is 
silent, and which is not inconsistent with its terms, ma) 
"be proved In considering whether or not this proviso 
applies, the Court shall have regard to the degree of 
formality of the document 

Proviso (i?) —The existence of an) separate or a\ 
agreemcr n precedent to the 

attaching any such contract, 

grant or be proved 

Proviso (4) —The existence of ap) distinct subse 
quent oral agreement to rescind or modify an) such 
contract, grant or disposition of propert), ma) be proved, 
except in cases in which such contract, grant or dis 
position of property is b) law required to be in 
writing, or has been registered according to the law in 
force for the time being as to the registration of docu 
ments 

Pronso ( o )—4nv mage or custom b) which in 
cidents not expresslv ment oned in any contract are 


1 Vaunt Chani x 21%iammad 4/-al Raja pf HcibU x /mryaaii Cl M Stic 

<191*) P R. No. 33 of I»13 (Cm!) ra«a«m, Gan (1S9») 23 JT*4 49 
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usually annexed to contracts of that description, may be 
proved 

Provided that the annexing of such incident would 
not be repugnant to, or inconsistent with, the express 
terms of the contract 

Proviso ( 6) —Any fact may be proved which showc. 
in uhat manner the language of a document is related to 
existing facts 

Illustrations 

(«) A policj of insurance is effected on goods in ships from Calcutta 
to London The goods are shipped m a particular ship which is lost 
The fact that that particular ship was orally excepted from the pohev 
rannot be proved 

(b) A agrees absolutely in writing to pay BEs 1 000 on the first 
"March 1873 The fact that at the same time an oral agreement wvs 
made that the monev should not be paid till the thirtv first March cannot 
be proved 

(c) 4 i estate called the Rampur Tea Estate is sold bv a deed 
wInch contains a map of the property Bold The fact that land not in 
clud»d in the map had alwavs been regarded as part of the estate and 
was meant to pass bv the deed cannot be proved 

(rf) A enters into a written contract with B ton orb certain mines, 
the property of B upon certain terms A was mduced to do so b} a 
nusrepresentation of B s as to their value This fact maj be proved 

(e) 4 institutes a suit against B for the specific performance of* 

contract, and also prays that the contract may be reformed as to one < f 
its pro\ lsions as that provision was inserted in it b) mistake 4 ma' 
proi e that such a mistake was made as would by law entitle him to have 
the contract reformed 

(/) 
time of 
price 

unexpired 

(g) A sells B a horse and verbally warrants him sound A gne* B 
» paptr in these words ' Bought of A a horse for Rs 500 B m i) 
pro\e the verbal warrant} 

(A) A hires lodgings of B and gives a card on which is written— 
Room* Rs 200 a month” Amt) pro\ e a \ erbal agreement that the- 
terms were to include partial board 

A hires lodgings of B for a year, and a regularl} stamped agreement 
drawn up b} an attorne}, is made between them It is silent on the 
subject of board A mivj not prove that board was included in the ten • 

\erbal I \ 

(i) 4 apj lies to B for a debt due to A bv sending a receipt f >f y ic " 

in me\ 1) keep3 the receipt and does not send the mone\ In a suit f r 
the nmount 4 mav j rove this 
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(j) A and B make a contract in writing to take effect upon the 
happening of a certain contingency The writing b left w ith B who sues. 
A upon it A may show the circumstances under which it was delivered 

COMMENT. 

As a general rule, when a transaction has been reduced into writing 
either by requirement of law, or agreement of the parties the writing 
becomes the exclusne memorial thereof and no extrinsic c\ idence !•» 
admissible either to pro\e independently the transaction or to contradict, 
varr add to, or subtract from the terms of the document though tht 
contents of such document may be pro\ed either by primary or secoudaiv 
evidence 

The grounds of exclusion are fl) that to admit inferior e\idence 
when the layv requires superior would be to repeal the law and (2) that 
when the parties have deliberately put their intentions into writing it 
must be assumed as between themselves that they intended the writing 
to form a full and binding statement of such intentions and one which 
should be placed beyond the reach of future controyersy bad faith, or 
treacherous memory 1 All parol testimony of com ersat ions held between 
the parties or declarations made by either of them whether before, or 
after, or at the time of the completion of the contract will be rejected, 
because such eyidence would fend to substitute a new and different con¬ 
tra, 1 * *• 

implied 

mi ■ wntin" 

a ( nt itself 

»nd this rule would be m yam unless, as is said in this section it yva$ al«o 
' -in * -i- jo. _jj. e ,<„* „* 

* , it, the 

■ partie-v 

then no- 

parol cyidence is admissible, but if the} intended only to reduce into 
writing a portion of the terms of the contract then the} are entitled t<> 
gne parol evidence of the terms which they <lul not intend to reduce into- 
w riting* 


subtracting from the terms of the written contract, unless such onl 
ey idence is admissible under one or more of the provisos to this section 


1 Phiiw.il 301 
l M«rU>y, n 

* Cuff* v Brown 
337 

* Jrtmtin Jtaw T 


(1«N» 6 Cat 35s 
Srifiotf Fov 


17 Cal 176- 177 

• J Rtvi v Ufa my (101 1) J L 
B F 541, re. lioel lho*j 4 Co v 
Tit Ao Do, (1913) 7LH R 1<». r e 



204 


Tilt LAW OP EVIDENCE. 


[(JMP. VI. 


Agreement admitted b) both parlies.—If an agreement is admitted 
by both the parties to the suit, and it is, therefore, not necessary to prove 
it, the section does not apply In 1879, the plaintiff granted a lease of 
certain lands to the father of the defendants In Hay 1889, he agreed 
m writing to allow the defendants an abatement of rent to the extent, of 
Rs 100 per annum This agreement was not registered, but was stated 
m the plaint in a previous suit brought by the plaintiff. He subsequently 
brought a suit against the defendants for the recovery of the entire 
* amount of the original rent It was held that the defendants could rely 
on the agreement, and that this section did not apply to it\ 

Benami transactions.—This seetion “applies only to the terms of a 
transfer and docs not preclude the admission of anj evidence to show 
the bcn&nu character of the transaction Otherwise benami transactions 
would have practically ceased to exist long ago" 1 

I. ‘When the terms of any such contract, grant or other dispostion 
of property’.—These words when read with the words ‘as between the 
j»arties to any such instrument'’ which follow them, refer to bilateral 
instruments on!) and not to unilateral instruments, such as wills and 
powers of at tome) 

,2. ‘Or any matter required by law to be reduced to the form of a’ 
document’.—These words when read with the words as between the 

* -*■ —•» --i ‘- - »-— 1 *-*•-*■” bilateral con* 

■ . . ir requires to 

. r requires to 

be reduced to writing 

The section does not preclude proof of oral agreement superseding 
■a contract relating to a matter which is not required bj law to be reduced 
to the form oi a document 8 . 

3. ‘Have been proved according to (he last section’.—The provisions 
of the section come into force when the written instruments referred to 
m the section have been proied in accordance with the provisions of s. 91, 
that is, either by the production of the document itself, or by the production 
of the secondary evidence of it 

4. *\C* — r- : -» r .-* u.»u 

asbetwee ■ *j ■ '■■■•.!. ■ ■ : ■ : . ■ 

interest’. . ■ .... 

meat for 

jimn, the terms of a written document as between tbe parties to such 


l .^iih/fih Ch**i!rr biffor y. hitunpul 
St*gk. llh'MJ) U C»J _Sb 
5 IVr SoiLann X«er, J. In Rif hard 
Taylor t 1 fjah rf ftlrhlimrdi. (1000) 


32 M*<1 «3, 4W „ 

3 Lula CfihrdtM v. Afantiharlal, (IPSO) 

20 x. u n. a 20 
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show a contemporaneous agreement varying the terms of the document 1 
Extraneous evidence to show that the parties to a sale deed had no 


actually a party to the convejancc, he can prove a contemporaneous 
oral agreement to allow repurchase 3 

The words ‘between the parties to any such instrument’ refer to the 
persons who on the one side and the other came together to make the 
contract or disposition of property, and would not appl} to questions 
raised between the parties on the one side only of a deed, regarding their 
relations to each other under the contract The words do not preclude 
one of two persons in whose favour a deed of sale purported to be executed 
from proving by oral evidence m a suit by the one against the other, that 
the defendant was not a real but a nominal party only to the purchase, 
and that the plaintiff was solelv entitled to the property to which it related 
M conveyed certain houses and premises to plaintiff and defendant jointlv 
by a sale deed Plaintiff sued defendant for ejectment from the premises 
alleging that he alone was the real purchaser, and that defendant was 
onlj nominally associated with him in the deed It was held that this 
section did not preclude the plaintiff from showing bv oral evidence 
that he alone was the real purchaser notwithstanding that the defendant 
was described in the sale deed as one of the two purchasers* The plaintiff 
sued to recover monej which he had been compelled to pav in virtue of a 
mortgage executed bv his two half sisters and himself His claun was 
based on the plea that though appearing in the bond as a co obligor he 
was in realitv merely a suretj It was held that evidence was admi«*ib]e 
to show that the plaintiff executed the mortgage bond as a suretv onlv 5 
The Rangoon High Court has dissented from this view and held that 
oral ev idence to «hovv that one of the executants of a inonetarv bond to 
the know ledge of the money lender signed it onlv as a suretv is not 
admissible 5 The Pnw Council has held that oral ev idence is inadmissible 
to show that the person who has signed a promissory note is not liable but 
some one el-e is 

The section does not prevent proof of a fraudulent dealing with a 
third person s propertv or proof of notice that the propertv purportin 4 
to be absolutelv convevedin fact belonged to a third person who was not 
n part} to the convevance The respondents sued the appellants to re¬ 
cover possession of certain parcels of lapd under certain deeds which 
purported to be absolute conveyances The appellants contended that 


* Bagtthn Daunt v Pancko (1906) 
28 All 473 

* Dam tunrlar Vnl t Colltctor of 
Goralhpvr (10' 1)5.1 All 793. 

* J/o J/i v Dun, (192$) 

0 Ran 376. 

* J/tilfA '?*d v HaJho Dam, (1SSS) 
10 All 421 See Ftflul GaagayaM r 
lmail Mahomti Madarrt, (169j) 2 U 


B R (1892 90)334 
s Skam$h tiljahan Bejam r Ahrrad 
IToJj Khan, (1^13) 2a \11 33' 

• Maw*g Ko ( yi t l Dyne, (192*) 
5 Ran 163. 

T \ a!,-rnal Bant of I pprr lad a 
Di v Banmikar 5 £,« 1, ** 

IVim L. R. 136, p c 
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the 'aid conveyances Mere meant to be, and had always in fact been 
treated by all parties concerned as mortgages only, and they tendered 
evidence of acts and conduct of the parties to that effect That evidence 
was excluded under this section On appeal the Privy Council was of 
< i mion that on the ev idence the case for the appellants disclosed a chargt 
«f fraud against the respondents antecedent to the deeds inasmuch as 
they or the persons under whom thev claimed took absolute conveyances 
of projertv from the appellants with notice that such property belonged 
m tact to a third person, the alleged mortgagor, whose evidence would 

'** nl - t IT I r j I J rt't. T> 

• d 

he 

parties again went on appeal to the Privv Council The Judicial Com 
)i lttec held that as between the parties to an absolute conveyance this 
ection precluded the giving of oral evidence to prove that the transaction 
was intended to he a mortgage But where the grantee took knowing 
that a third person was the owner of the property and the grantor was 
only a mortgagee and that the intention of all parties was merely to 
transfer the mortgage oral evidence was admissible to prove the real 
nature of the transaction 2 A person who has sold his land by a registered 
conveyance to another, but who is in possession of that land in 
pursuance of an oral contract of resale can prove as against a plaintiff 
who has bought the land from the ostensible owner that such owner has 
no absolute title and that there is an agreement with him of repurchase 
in fraud of which the sale was effected 8 

S ‘For the purpose of contradicting, varying, adding to, or sub* 
trading from, its terms’ —This is what the section forbids But it doi * 
not prevent a party to a contract from 'bowing by oral evidence that tin 
consideration is different from that described in the contract It is there 
fore open to ft party to show that part of the consideration as to rent 
payable m terms of a lease represented a past debt for rent and not a 
tuturc liability arising under the contract 4 



for tho 
jiarties 

i deed of agreement between the parties for purchase back by the vendor 
f tbe land on payment by him of money to the v endec on a future dat< 
lived The deeds were followed by transfer of possession to the vendee 
md his receipt of the profits The vendor did not everei'C his right < f 
re purcha'c, but, after manvyears, gave not ice of his intention to redeem 

l V i mj Aym v Sla et U (1911) * Ul ll/ilm v Vavn?\«2>«» (19-») 

11 IV'in U It "07 38 (at S')* rt 7 Kan 20’ 

* Ma ngKyttx MaShc* Im (101") * (1890) 2 Horn L. T 523 27 I ' 

14 1 A 231 ’oK-ni LI’ 2"8 58 .2 All 149, Maharu v hhand <. 

* 1 Vn/aljfTV horo\jttn (1928) (1D®4) 20 Bom h. II 742 r C 

■ I an. 741 
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•Hid sued to enforce his right of redemption as upon a mortgage 
by conditional sale It was held that oral evidence for the purpose of 
ascertaining the intention of the parties to the deeds was not admissible 
and that the ca«e must be decided on a consideration of the contents of 
the documents themselves with such extrinsic evidence of surrounding 
crvumstances as may be required to show in what manner the language 
of the document was related to existing facts 1 Even after this pro 
nouncement of the Judicial Committee there was a conflict of view between 
” r hand and the Calcutta 

er oral evidence as to acts 
„ . s admissible to show that 

what on the face of it was a conveyance of sale was in reality a mortgage 
The High Courts of Bombay 1 and Madras 3 were of opinion that such 
< \ idence was not admissible The former Chief Court of Lower Burma 4 
rod the former Judicial Commissioner's Court of Upper Burma 4 followed 
this view On the other hand the Calcutta High Court® was of opinion 
that such evidence was admissible The former Chief Court of the 
Punjab 1 had adopted the view of the Calcutta High Court Thu conflict 
has been set at rest by the Privy Council in Alaung Kyms case above 
referred to in which it has expressly oaerruled the decisions of the Calcutta 
High Court and appro\ ed those of the Bombay and Madras High Courts 
It has held that as between the parties to an absolute convevance this 
section precludes the giving of oral evidence to pros e that the transaction 
was intended to be a mortgage® 

Though this section precludes oral evidence of intention for tin 
purpose of construing deeds or proving the intention of the parties it 
merely prescribes a rule of e\ idence and does not fetter t he Court s power 
to arrive at the true meaning and effect of a document in the light of all 
the circumstances surrounding the transaction® The section does not 
enact that no statement of fact in a written instrument was to be con 
tradicted by oral evidence nor does it prevent admission of extrinsic 
evidence of circumstances to show the relation of the written language to 
« xisting facts Where the deed in suit recited the debt as a cash loan it 
was open to the defendant to prove that it was really rent partly overdue 
rod partly falling due later and that it was paid off 10 


1 Ailtul/ii Dae v Legge, (ISM) 2 

IV til L. R. 523 27 I A 58. 

» Dattoo v Hamchandra (190~>) 30 
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I/iri nv 30 120 8 l"im. 

L. It. 5>3 
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8 Prtonatk SAaAa r MaJk* S*<la% 
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T Mating Tun Skin, (1S>»7| 1 R in oil 
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Slakomed. (192<) 27 B. m. L. R. 7$-, 
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Cases—mieotioa conduct, etc—The plaintiff sued torecoierposse< 
sum of land contending that the document under which the defendants 
held the land though in form an absolute conveyance was intended to 
operate merelv as a mortgage The plaintiff s contention was based on 
the grounds that the consideration was a preuouslv existing debt and not 
inonea paid at the time that the plaintiff 8 father notwithstanding the 
execution of the deed remained in possession until his death and that 
liter bis death bis widow remained m possession for three jears that 
there was no transfer of the land into the Mata of the transferee and that 
the consideration was grossly inadequate It nas held that the trans 
action was an ont and out sale and no evidence of the several circumstances 
relied oti could be admitted to show that it nas a mortgage 1 The 
plaintiffs who were agriculturists brought a suit to redeem and the 
defendant contended that the transaction m suit was a sale out and our 
and not a mortgage The lower Courts held that the transaction was a 
mortgage and allowed redemption It was held that evidence of intention 
could not be gnen for the purpose merely of construing a document whicl 
purported to be a sale out and out and not a mortgage 5 On September 
23 18~6 defendant wrote to plaintiff minting plaintiff to excute a sale 
deed of certain land in favour of defendant and promising that if plaintiff 


plamtif! of a sum of moner that had been adianced to him In defendant 
This document was not registered On September 29 1876 plaintiff 
executed a deed of sale of the land in defendant s faiour which was un 
conditional in its terms and which \ as dul) registered Plaintiff snb 


conduct of himself and defendant to show that the transaction was in 
fact not a sale but a mortgage It was held that the eudence was not 
admissible* 

\n absolute convevance containing nothing to show that the relatu » 
< f debtor and creditor is to exist between tbe parties does not ce3se to I* 
a com ei ance and become a mortgage because there is a right to re pur 
cba«e* V. dec! of sale of immoveable property and an agreement for 
rt sale to the lender do not togetlor constitute a mortgage unless it 
appears from the documents in the light of surrounding circumstance 
t) at the parties so intended The intention ol the parties which is the 
lest in such a case must be gathered from the language ofthedocumente 
them«el\<V 


* IM « c la rhanj a flOOo) " 
JS,m I- K CO > 3011.01 110 htthamtn 
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Where the father in a joint Hindu family sells family property as 
representing all other members joint with him, those other members must 
be treated as parties to the sale-deed, and they cannot impugn the sale- 
deed by calling oral ev idence that the sale-deed was a mortgage 1 . 

Where the defendant pleaded that he had giv en the on demand pro 
raissorv note in suit to the plaintiff not for a loan, but for an advance on 


mg of an obligation, bnt an attempt to set off an unliquidated claim 
against a claim on a promissory note, which is not permissible*. 


No oral evidence Js admissible to vary the terms —Plaintiff sued de 
fendant for a piece of land, alleging that it had been given to her by a 
relation The defence was that the property had been purchased by the 
defendant from 31 A document was filed which purported to lie a sale 
of the land to plaintiff but defendant contended that the document had 
been executed in plaintiff s name bevami for him It was held that ora! 
evidence was admissible in support of the contention that there had been 
a gift of the land to plaintiff the question not arising as between the 
parties to an instrument or their privies, so as to bring it within the 
jmmew of this section Though plaintiff and defendant claimed through 
one and the same person, v et thev could not be treated as parties contract 
mg with each other nor w< uld oral evidence be evidence to vary the terms 
of anj written agreement between them* The executant of a promissory 
note cannot be permitted to prove a separate agreement according to 
which the sum specified in the note was not, as expressed therein, payable 
on demand, but onh after the adjustment of some accounts between the 


transferring absolutely tlu property therein, is not only admissible but is 
precise!.) the cla«s of e\ idence contemplated by s 46 of the Negotiable 
Instruments Act and this section* No oral evidence is admissible to 
v ary the amount of price fixed in a registered sale-deed®, or the terms of a 
cheque which is a negotiable instrument* An oral agreement valuing 
or modifying a decree cannot be pleaded w answer to an application for 
execution of the decree* 
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Cases.—Intention, conduct, etc—The plaintiff sued to recover posses¬ 
sion of land contending that the document under which the defendants 
held the land, though m form an absolute conveyance, was intended to 
operate merelv as a mortgage The plaintiffs contention was based on 
the grounds that the consideration ’ ’ 1 . ’ 

monej paid at the time, that the 
execution of the deed, remained 11 

after his death his widow remained in possession for three years, that 
there was no transfer of the land into the lhata of the transferee, and that 
the consideration was grossly inadequate It was held that the trans- 


mortgage and allowed rederaptio 


n 


It was held that evidence of intention 


plaintiff of a sum of monel that had been advanced to him by defendant 
This document was not registered On September 29, 1876, plaintiff 
executed a deed of sale of the land in defendant s favour, which was un 
conditional in its terms, and which was duly registered Plaintiff sub 


fict, not a sale but a mortgage It was held that the evidence was not 
admissible* 

An absolute conveyance containing nothing to show that the relation 
of debtor and creditor is to exist between the parties docs not cesso to I" 
a conveyance and become a mortgage because there is a right to re pur¬ 
chase* A deed of sale of immoveable property and an agreement for 
regale to the vendor do not together constitute a mortgage unless it 
appears from the documents, in the light of surrounding circumstance- 
that the parties so intended The intention of the parties winch is the 
test in such a case, must be gathered from the language of the document* 5 
theniselv <V 


1 Potion v ] i nehandra, (100 >) 7 
Horn L. I* 601,30 IV m 110 { Kttharran 
v I’a y*. (Ittlfl) 8 B. m L. R 217, 
Hot Adkar v IdtMai Jltrarhnnd, (1921) 
Jt 111 to I« It 239, TalolrkanH v 
Aln,arom, (1923) 2V It TO U 1*. 818 
* Abojt r (1000) 8 IV hi 


L R K3, 30 Rim 4'C .. 

* Aekutaranaraju \ Suitimy#, (l™ 11 

23 M»<1 7 „ 

* Vhmjxmn Col/oi v It\arj\ca* ‘' ,n 

(1890) 17 1 A 01 , , , 

* Jhai fa AmoA V Ci/jlfl HflAl® U> 
dm (1010) 19 Bom L. R 1, «I A. 2« 
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■Where the father in a joint Hindu family sells family property as 
representing all other members joint with him, those other members mast 
be treated as parties to the sale deed, and they cannot impugn the S3le 
deed by calling oral evidence that the sale-deed was a mortgage 1 . 

here the defendant pleaded that he had given the on demand pro 
missorv note in suit to the plaintiff not for a loan but for an advance on 


ing of an obligation but an attempt to set off an unliquidated claim 
against a claim on a promissory note, which is not permissible* 

No oral evidence Js admissible to vary the terms —Plaintiff sued de 
fendant for a piece of land alleging that it had been given to her by a 
relation The defence w as that the property had been purchased by the 
defendant from M A document was filed which purported to be a sale 
of the land to plaintiff but defendant contended that the document had 
been executed in plaintiff s name benami for him It was held that oral 
evidence was admissible in support of the contention that there had been 
a gift of the land to plaintiff the question not arising as between the 
parties to an instrument or their privies so as to bring it within the 
purview of this section Though plaintiff and defendant claimed through 
one and the same person vet the) could not be treated as parties contract 
mg with each other nor w ould oral e\ 1 dence be evidence to v ary the terms 
of an) WTitten agreement between them* The executant of a promissory 
note cannot be permitted to prove a separate agreement according to 
which the sum specified m the note was not as expressed therein payable 
on demand but onlv after tbe wljustment of some accounts between the 
parties* This ca-e has b n dissented from in a subsequent case in which 


transferring absolutely the propertv therein is not onl) admissible but i* 
precise!) the class of cv ulence contemplated by s 4G of the Negotiable 
Instruments Act and this /ection* Ivo oral evidence is admissible to 
v ary the amount of price fixed in a registered sale-deed®, or the terms of a 
cheque which is a negotiable instrument* An oral agreement varying 
or modifying a decree cannot be pleaded m answer to an application for 
execution of the decree* 

1 llamrkasdra v A xlianll (W’4) 

2" Horn L. P 211 

1 Jfun; Ayna '?i v J I t I T A 
It Arsnarhalam (192”) 3 I .an 

820 

1 PalAomwal v Aolii AiirnBw 
(1003) 27 Mad 32*' Vy ''Url A 

Co. Ut r Ufljral kiataa J Co. (1023) 

47 It, m 021 23 Pont I- R. 1(«3 in 
which evident* to varv Ihe mod tit» «f 
(C.I ( contract vm hell inadmi*«ibty 

I- 11 

r~ 


* tri Pam v '•atAa Pam Oupal Pai 
(1322) 44 All 521 

1 XAeo Prasad r G jb ad Prasad 
(1927) 49 All 404 Bkrrji I amt Ai rSor, 
Lai (1923) 50 All 734 
4 Adilfam lytr v Puma Krtj'ira Igrr 
(1913) 33 Hid 314 

t >1 a.Ur ilttcirll x A k Ttsntn 
(1**23) 32 Gil 577 

* Pi iwA of kai-ihar 4 ! r lot 
/ jn. (1**27) 50 Slid Wl’ 
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No oral evidence Is admissible to contra die' written terms —In a suit 
for declaration that an apparent sale deed executed by the plaintiff was 
a mortgage and for redemption, the low er Courts allowed the plaintiff to 
adduce evidence to prove that the defendant at the time of the execution 
of the sale deed represented to the plaintiff that the sale deed would not 
be enforced as Buch It was held that no evidence of a contemporaneous 
agreement, or promise, or representation inconsistent with the written 
document could be admitted 1 

No oral evidence Is admissible to add a new term —Criminal proceedings 

were withdrawn 
the latter under- 
t passage between 
nade no reference 
Lefendants The 

plaintiff sued the defendants for the remo\al of the projection, stating 
that the complaint was withdrawn on account of the undertaking given 


ana tnat, tuerciore, me uuigeu agreement sued upon was Without con 
sideration 

Oral evidence admitted where a third pirty Is concerned —riaintiff Bued 
to recover one fourth of the price of a house alleged to have been sold 
by the first defendant to the second defendant, the claim being based upon 
a local custom The transaction between the defendants was ostensibly 
not a sale but a usufructuarj mortgage It was held that the plaintiff, 
not being a party to the transaction was entitled to give evidence to 
show that what purported to be a usufructuary mortgage was not in 
reality such, but was in fact a sale 3 

■" i. - - * t. *’ * ’ * 1 * r 

t 


held that B was not debarred from proving tjiat A bought the property 
for himself and not henami for B The Court said ‘ Here the difference 
is between the actual promise to pay monej into court and the promise 
legally implied as the consideration for the promise to convoy, but which¬ 
ever of them was the consideration the terms and character of the agree¬ 
ment, viz , that defendant shall convej to plaintiff, arc neither con 
tradjeted no z v-arjed"*. 


I liagdu v A omo (1010) 12 Bom L. 
R. 072, A am Ur v Dhtml*. (102U) 22 
IVim L. R 070 44 Rom 001 Pee Fit 
llalmtt v Non! of Upper India Ltd, 
(1023) 4 I.oh 208. in «huh oral evidence 
a* to the rate of interest different from 
that in the written contract was behl 
Inadmissible 


5 Jatjiran > Aathji, (1016) 18 
L.R 0o 

8 JJayahn Dat/al v Fane ha, (1000) 
28 All 473 Ttahiman v Elaht BaUK 
(1000) 28 Cal 70. clis«onletl from . Oan* 
v lihau, (1018) 20 IV m L. R CS4 
4 A a mam v Srtnicata, (1887) 11 S‘ 4 d 
213, CIS 
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Proviso I.—This provi«o applies to cases where evidence is admitted 
-to show that a contract is void or voidable, or subject to re formation, 
upon the ground of fraud, duress illegality etc , in its inception 1 2 See 
illustrations (d) and (e) The instances given in the proviso are not 
•exhaustive They are set out by waj of illustration only If the validity 
of a written agreement is impeached, it is no defence to point to the 


In such cases the Court is not bound by what has been described as the 
mere paper expressions of the parties and is not precluded from inquiring 
into the real nature of the transaction between them The proviso de 
dares that any fact maj be proved which would invalidate anj document* 
A party to an instrumet may prove that it was a mere paper transaction , 
never intended to be given effect to or acted upon® 

The combined effect of this proviso and s 31 of the Specific Relief 
Act is to entitle either part} to a contract whether plaintiff or defendant, 
-to protect his right br proving a mistake in a written contract e g, a 
mistake in the description of the property sold by giving a wrong survey 
number to the same The facts that the party who is obliged to prove the 
mistake happens to be a defendant in the suit resisting a clatm for posses 
sion of that property and that he has not prev iousl> obtained a rectification 
of his sale-deed are no bar to the advancement of the plea 1 Mistake in 
the belief of a part} to a document maj be pointed out under this proviso® 
The proviso ba9 no application to a ca«e where the instrument re 
I regents what the parties intended to put down m writ me though it might 
not be in accordance with what the} intended to do and with the legal 
effect that they «ecretlv wanted to bring about but which for «ome reason 
tliev did not want to jut in writing An executant of an instrument 
(which was not a «bam document but intended to operate at once) cannot 
T>e } ernutted to set up or prove that the instrument which according to 
its tenor vested the j ropertv in the grantee at once was in realit v intended 


‘’Pfiarcnt meaning of its language 

Where j arties enter into a sale-deed it is not competent to them to 
j rove a eoiitemjioraueous oral agreement to reconvey the property sold 


1 PcrParth C J in l iitli v Bmrn 

3"* 33* 

2 V rm 1 ladfeh Hi* r ''ado’ool 
Kotan (101*3) 32 Cal -13' r * Vo 
Painobi v Cat 'i >t If (!*%) p J L. L. 
134 * \ofhhi«<wi™v v J a «/* i> 
Pnlrtfne (11*10)3 L. 15 T 2.“ Th .r« 

< n gala I atoo T Von"? 'yo, (IS***) 5 

l 11, It. (11V PH I) 3** 21a Tk * 
Vjn i»7 v ( yi (l 0> 3) 1 Hon. 

331 


> Paw Sundae Val r Co^e.lor of 
CcraM]>«r (1930) 5* All "93 

♦ Panfaeam i r S 0 nn (1913) 39 Mad. 

“93 1W»I Ilatim Khan r Bam 

Copal, ( 19*1) 44 All. 240. 

* Tam UaJittka v The Secretary of 
State for Indta Council (1*94) P It 
No 6 of 1S94 (CSnl). 

t Mtftavappan t PaSam C 
(1913) 3S Mad. 22C. 
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1 ' 0 

fraud which would invalidate the document and therefore subsequent 
fraud in respect of the document not such as to invalidate it, could not 
1 r 1 ' inder this proviso 

ie to prove fraud in. 
different intention 

than that which appears on the document itself In other words, it would 
be an attempt to prove a different contract from that expressed in the- 
document without proving any fraud in the preparation of the document 
which would invalidate it 2 

"Where one party induces the other to contract on the faith of re¬ 
presentations made to him, am one of which is untrue, the whole contract 
is in a Court of Equity considered as having been obtained fraudulently® 

Misrepresentation —Where one party to a contract does not agree to 
any of its stipulations and the other party induces hun, not indeed to 

lb\ 

■ . 4 had 

never assented to it and its inclusion in the written contract was the result 
of misrepresentation 4 . 

Illegality —Oral evidence is admissible to prove that the real object 
or consideration of an agreement m writing is unlawful and that therefore- 
the agreement is void® See a 23 of the Indian Contract Act 

Want ot due execution—The term ‘execution’ means the last act¬ 
or Beries of acts which completes a document It is a formal completion 
of a document Thus, execution of deeds is the signing, sealing and 
delivery of them in the presence of n ltnesses Execution of a will includes 
attestation® Writing, stamp, registration, attestation are all formalities 
necessitated b} statutes 

Want o! consideration —Want of consideration, or failure of consider 
ation, or difference in the Lind of consideration maj be pro\ ed But parol 
evidence to vary the consideration is not admissible. The want o’" 
failure of consideration contemplated b} the prox iso is a complete want 
or failure of consideration 7 . An agreement made without considerate \ 

’ ** - - -cj — o- r t 3 _ /i~ n tjact 

atioi 

ltvful 


1 Sonjira v Ramappa, (1900) 11 Bom 
I*. It 1130, 34 Bom 59 
a Kuhacrasi v Raya {I DOG) 8 Bom 
L. R. 287 , Oanu r BA/iu (1018) 20 
Bom. L. B C8t, AoiAi A alh Chulerbalt 
r Brwtlabun Chulerbah, (1881) 10 Cil 
040 

■ Afxt) i r L us man, (1900) 8 Bom 
L. R. AM, 30 Bom 420. 


* Sanytra r Ramappa (1909) H 
Bom L. R 1130. 34 Bom 69 
5 Ro*!n AafA v JSrtndobun, (|8«fl 
Cal 049 , Antipchand \ C/tampst, (IS 
12 Bom 681 _ 

8 Rhauvnjt IlarbAvnt v Vetyt "“"J 
(1891) 10 Bom 633 033 „ 

t AmAoituo v Raja (1901)) 8 Bo»n 
L.R 21' 
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A party to a contract m writing may show that, notwithstanding the 
recitals in the deed, the consideration specified in the deed was not m 
fact paid as therein recited, but was agreed to be paid in a different 
manner 2 . If it were not so, facilities would be afforded for the grossest 
frauds. The section does not say that no statement of fact m a written 
instrument may be contradicted by oral evidence, but that the terms of 
the contract may not be varied 3 . 

If one party to a deed alleges and proa es that the whole of the con¬ 
sideration the receipt of which was acknowledged m the deed did not 
pass, the other party is at liberty to prove what the real consideration 
was. Evidence can be given to prove the real nature of the transaction*. 

Ca»es —-TThere a deed oi sale described the consideration to be 
Rs 100 in ready cash receded, but the evidence showed that the 
consideration was an old bond for Rs 63 12 and Rs 36 4 in cash, it was 
held that there was no real variance between the statement in the deed 
and the evidence as to consideration, having regard to the fact that it is 
customary in India, when a bond is giaen wholly or partially in con 
sideration of an existing debt, to describe the consideration as being 
“ready money receia ed” 3 Plaintiffs sued for specific performance of an 
agreement m writing, which set forth, inter aha, that defendants had 
agreed to sell, etc under * certain conditions as agreed upon ” The 


to show what was meant by the clause ‘certain conditions as agreed 
upon” 0 

Defendant, who had been gambling with plaintiffs and had lost, gave 
the plaintiffs two promissory notes, partly for his gambling losses 
•and partly on other accounts, ’ ’ ’ ‘ 

portion of the total 6um secure 

In a suit to rccoaer on these r • 

defendants to proa c that the consideration was m part at least money lost 
m gambling, and that as the part of the consideration represented by 
gambling debts could not be separated from the rest, the suit would fail 7 . 


‘ Mary Hill x inZI.aw Clarlr. 
<lO0I) 27 Ml 2w3 

9 ladarjU a Lai Chtjrid, (1S93) IS 
.All ICU 

S .SaA LaT v IndmjJ, (1<V»0) 2 r.m 
J* Tv MS. 27 J .4 OJ. 22 All 370, Lola 
Vhdam r Jalxa iLj*, (!?-*>) P. JL 
TCo. Md 1F1> (ClTil) , Mutta m mat ZoXra 

Jan x Matxmtnat j a jam Hill, {1913} 

P R. Nn. 4S if 1913 (Civil). 


* Cilm Lilt r Cajih.i Hdii.llOU) 
30 411 137 

* UutmmMmd r. Ihralal, (IS70) 3 
P. m. 139, 4LiH Mmkamtnd HilKi\ 
\ ramdat, (IS9C) P .No 3 tf IKW 
(Cinl). Le II m r Blaii Hu, (IP 10) 2 
l* a lv. (ira: 

« CtOU V. bmn. (IM) <5 C»L 3*> 
r Lalpiliiut x Bka 71 * Mat, tin 
33 AIL Ml 
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An occu'ed person obtained an advance tor which be ga\e a 
promissory note stating that be bad two boat loads of paddv in the 
ldjoming creek and that he would bring the paddv to complainant for 
sale he then absconded It was held that oral evidence was admissible 
to prove the representation of intention although such intention was not 
contained in the written contract, such intention not being inconsistent 
with the contract of loan 1 

Plaintiff sued to recover Rs SO 000 due upon a promissorv note 
executed by defendant which expressly stated that the amount wa* 
borrowed in cash In the plaint also it was alleged tint Rs 30 000 wa« 
the consideration for the pro note but after the defendant in her pleas 
had denied receiving any portion of the alleged consideration, plaintiff in 
her replication stated that the consideration was not a sum of monev but 
certain proprietary rights m immoveable property which were given up 
to the defendant under a deed of release bearing the same date as the 
pro-note It was held that the plaintiff was not barred bv this section 
from proving that the consideration was not m mv as stated in the 
promi^orv note* 

Mistake of fact —Evidence mav be admitted to j rove that there was 
mutual mistake in the wording in an agreemeut and to prove what the 
real intention of the parties was and such evidence as to the allege l 
mistake mav be given not onlv in a suit for the rectification of the mistake 
brought under s 31 of the Specific Belief Act but a No in a suit ba«edupon. 
the agreement itselP It is open to the Court to allow oral evidence 
« f mutual mistake of fact to varv the terms of n deed 

Mistake of law —Under the Indian Contract Vet an agreement l 
not voidable because it was caused by a mistake os to any law in force m 
British India , but a mistake as to law not m force m British India has 
the ■same effect as a mistake of fact (s 21) But Courts do relieve against 
mistakes in law as well os mistakes in fact in ca«es where there is some 
circumstance which makes it inequitable that the party who has received 
the monev of other partv should retain it 

Proviso 2 —Under this proviso proof of nnr collateral parol agreement 
which does not interfere with the terms of the contract may be given 


1 It Jot i iltttri J/olr Brother* 1 mil Itn) in lit (101 ) l I *v ^ ^ 
Co LU (1911) G L. ]! K 33 Ut si, * ID) <t til) . 

r / mprror <19-*0) 10 L. JJ. I JfC * V \aroya«»t mv v Jj • 

* Jla/tn it Zohra Jan \ V tit n Colrt/Ht (ll*H ) 3 I~ 1* 1 S'*” 
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on the written agreement alone, but such oral agreement must be clearly 
proved and the onus lies on him who sets it up 1 

* If there is a rule of law which requires the transaction to be m writing, 

any separate agreement must also be m writing 

The amount of the price agreed to be paid is an essential term of a 
contract of sale and consequent^ no evidence of an oral agreement at 
variance with the pro\ lsions of a registered sale deed as to the amount of 
the price fixed for the sale is admissible* Evidence that a sale deed 
was not intended bj the parties thereto to be operative for the purpose of 
passing title is inadmissible® 

In considering whether or not this proviso applies the Court shall 
have regard to the formality of the document The principal rule applies 
only to formall) complete contracts for in such it is reasonable to 
supposes that the parties have set down all they intended and omitted 
nothing This presumption becomes weaker and weaker as the document 
is found to be less and less formal And in the case of memoranda of 
agreements etc as we ore not bound to presume that everything has 
been reduced to writing parol testimony to prove additional terms etc 
is reasonabl} enough admissible The rule being confined to formal and 
complete documents a mere receipt in general maj be invalidated by 
parol ©v idenee of fraud or mistake So of a loose memorandum which 
does not profess to embody the whole of the parties intentions On this 


in the application of tl e rule * If a document is verv formal in its terms 
and careful!) drawn up it would be reasonable to presume that the 
whole intention of the \arties was exprossel ami that anything omitted 
was deliberate!! intended to be excluded in which case no oral admission 

would be permitted* 

Contemporaneous oral agreement to pay Interest on a buad 1 —Such agree 


of the bcgottalle Instruments \ct® If there is a collateral written 
agreement living the rite of interest in accordance with tic custom 
prevailing m the district tl e interest is recoverable at the rate agreed upon 


between the | artics -1 
t U M K * lintel v v Sl»l i 

** io * t - i i . •» l i 


* Itmirari LrJ r Ja-firtati PnxtoA 

<191G) 1 P L. J 71 B,n v 
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ja) Aulnr ChanJ r Curat [hill Hal 
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Cases.—In defence to a suit upon a hypothecation bond, jiajable b} 
instalments, it was pleaded that, at the time of the execution of the bond, 


this agreement, the plaintiff obtained possession of the land , and that ht 
had thus realized the whole of the amount due It was held that the oral 
agreement was not one which detracted flora, added to, or varied the 
< ngmal contract, but only provided for the means by which the wstal 
meats were to be paid, and that it was therefore admissible m evidence 1 
An agreement to pay Rs 500 a month to a lessor in consideration of 
receiving from him a permanent lease of portions of his Zemindari, which 
greement was come to before but reduced to writing after the execution 
of the lease was held to be not affected bj this section, as it was a men 
personal obligation collateral to the lease* 

L was a partner m the firm of R As such partner he w is entitled 
to his proportion of certain shares of a mill and of the commission earned 
by lus firm os agents of such null On Ins retirement from the firm in 
1900, entries were made in the firm a books from which it appuired that 
thirty five of such shares were appropriated to the Baid L and that he 
from the date of the entries ceased to Lace anv interest in the firm of It 
It was held that under this prov i«o and prov i=o (■/) ev idente w as admissible 
to show that m fact the arrangement was that L should continue to be 
* ntitlcd to bis share in the couirai a «ion* 

\ mortgiged certain shops and their stock in trade to R Tin 
’ 1 ’ ’ ' * but bj 

should 
to tbi 
not m 

«onsistent with such nn agreement It was held tlmt in considering the 
degTcc of formality of the document, the fact that it was not drawn upbj 
i skilled lawver was of much greater importance than the fact of its being 
registered Evidence of the oral agreement was held to be admissibl 
under this proviso 4 

Plaintiff sold his land outright to P bj b deed in satisfaction of a 
debt of Rs 150 He alleged a contemporaneous oral agreement that I 1 
promised to return the land on payment of this gum 1’ thereafter sol I 
the land to the respondents who agreed with the plaintiff to be bound by bn 
agreement with T. On the plaintiff suing tbc respondents on the agreement 
to recover the property, the lower Courts held that the evidence was 


1 /an v Durj in (1&S"J 0 

All 392. 

1 VnbriimaHuin Chfttiar v Antnttfhtt 
JimClttUar (I'KlJ) 291 A J3S 4 Bum 
L. It. 839,23 >I*d COS 
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■between P and the respondents against whom he was entitled to prove 
Jus agreement with them 1 . 

Proviso 3.—’This proviso means that a contemporaneous oral agree¬ 
ment to the effect that a written contract was to be of no force or effect, 
and that it was to impose no obligation at all until the happening of a 
certain event, may be proved See ills (t) and (j) Evidence of a 
contemporaneous oral agreement to suspend the operation of a WTitten 
contract of sale until an agreement for re sale is executed is admissible 2 
\n oral agreement purporting to pronde that the promise to pay on 
demand in a promissory note, though absolute in its terms, was not to be 
•enforceable by suit until the happening of a particular e\ ent, 1 e , that the 
’ 1 *■’ ~ 1 * r 11 - * 1 * ’, is not such 

missorj note 
by way of 

•defence a contemporaneous oral agreement whereby the plaintiff has 
— 1 ’ * ’ ’ * ' ' , 1 certain 

naher of 

. . lat as a 

matter of fact the note was gnen fora special purpose and was not 
pajable until the happening of a certain specific event which, so far, 
had not yet happened* The true meaning of the words “any obligation” 
is am obligation whate\er under the contract, and some particular 
obligation which the contract may contain® IVhere, at the time of the 
•execution of a written contract it is orallv agreed betw een the parties that 
the written agreement shall not be of anv force or aaliditv until some 
condition precedent has been performed parol eudence of such oral 
agreement is admissible to showthat the condition has not been performed, 
-and consequent that the written agreement has not become binding 
' r,L - ‘ ’ * ’ n agreement had not onl^ 

1 as to a large portion of 
is that evidence to \ar> 

the terms of nn agreement in writing is not admissible, but evidence to 
show that there is uot an agreement at all is admissible There is no rule 
•of law to estop parties from showing that a paper, purporting to be a 
•signed agreement was m fact signed b} mistake, or that it was signed ou 
the terms that it should not be an agreement till money was paid, or some¬ 
thing el c was done* 


1 l/flNN? Tin* t Maunj 

J'UU, (1*07) V Ran KJ 0 . 

5 IW<1 Honajt V It ilxiji JajnrXtt, 
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• } omul** .VrnwvY \ OtfAor* .Veil 
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A distinction must be drawn between the cases where the matter 
Bought to be introduced by extraneous evidence is a condition precedent 
or a defeasance It may be shown that the instrument was not meant 
to operate until the happening of a given condition but it cannot be 
shown by parol evidence that the agreement is to be defeated on the 
happening of a given ev ent 1 2 

The section does not say that no statement of fact in a written in 
strument may be contradicted by oral evidence but that the terms of the 
contract maj not be varied, etc Hence, where the contract was to sell 
propertj for Rs 30 000 which sum was erroneously stated to beve been 
pawl, it was competent for the vendor without infringing any provision 
of the Act to pro\e a collateral agreement that the purchase money should 
remain in the vendors hands for the purposes and subject to the con 
ditions alleged bv the -vendor* 

There is no difference in substance but only in illustration and 
application between the provision m s 46 of the ivcgotiabh, Instruments 
\ct and this proviso 3 

Cases —Defendant mortgaged his property to plaintiffs Three days 
later he passed in plaintiffs fav our a promissory note w hioh stated that 
its amount was borrowed in cash In a suit on the promissory note, the 
defendant contended that he did not rccen c am consideration but that 
the note was passed to the plaintiffs by way of indemnity as ho had not 
obtained a recomevance from the prior mortgagee of the property, and 
tho note was to be returned to the defendant duly cancelled after tucl 
rccom evance It was held that ora! evidence in sujiport of the defendant t> 
•contention was admissible under this proviso inasmuch as it amounted 
to the existence of a separate oral agreement constituting a condition 
precedent to the attaching of any obligation under the promissory note 
111 BUlt* 

Plaintiff sued defendants as representatives of their f ithcr, on a bonl 
executed by him It was held that it was comptcnt to the defendants to 
lead evidence to show that the bond in suit was executed subject to » 
certain condition, which condition not having been fulfilled, there was in 
fact no consideration for the bond* 

tl 

o 

n ’ 

as purchase monev or otherwise and there was no recital of receipt of 
< onsideration It was held that this section did not lnr oral ] rool ol the 
agreement as a preliminary to a *a!c for Rs 480’ 
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A Hindu widow was entitled to maintenance under an agreement 
executed by her husband s brothers In a suit to recover maintenance 


a condition precedent to the operation of the written agreement or the 
attachment of any obligation under it 1 * 

Proviso 4 —This proviso is based on the principle— ‘Nothing is so 
lgreeable to natural equity as that a thing be unbound in the manner in 
\v hich it was bound 

Under this proviso a prior written contract ma) be varied by a 
subsequent verbal one in cases in which the law does not require 
the contract to be in writing here the original contract is of such a 
nature as that the law requires it to be in writing or where its execution 
1 as been followed by the formality of registration the only wav of proving 
the decision or modification of the original contract must be bj proof of 
in agreement of the like formality and not by an oral agreement 

Only those agreements come within the proviso which affect the terms 
of the previous transaction directly by virtue of the consensus of those who 
alone arc competent to rescind or modify the original contract v iz , all the 
1 artics concerned or all their representatives* The words of the proviso 
ipply to any agreement whether executory or executed 3 4 * 
The word oral ' 

and the words oral 
arrived at bj word 
I artics* 

This proviso precludes evidence of an oral agreement to rescind a 
reg stored contract or of subsequent conduct of parties to show that such 
contract was treated as non existent 6 

In a suit for redemption the mortgagees pleaded that the mortgaged 
I roperty was subsequently sold to them verbally for the mortgage debt 
and a further loan It was held that the mortgage being by a registered 
deed evidence of a subsequent oral agreement of mJ»*m inadmissible 
under this section* The Calcutta and Madras High 0— ti have hell 
that oral evidence is admissible to prove tl o Kttafaction 

of a mortgage bond 1 Where a mortgagee agreed to b\ 

the debtor as a complete discharge that is not 
to the pavmcnt to take it in coni] lete di«cl argo hot 
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meet ga\e a discharge, it was held that 6uch a discharge could he proved 
hy oral agreement 1 . v 

The Bombay and Lahore High Courts have held that a sub c equent 


. , J — -— - . ' ,1 

ft 

■ u ^ )r 

to prove the alleged payment This case has been doubted in a 
subsequent case, in which a suit was brought to recover interest due 
under a registered mortgage deed, and the defendants pleaded that there 
was an oral agreement arrived at between the parties in January 1923 
in pursuance of which the defendants paid Rs 1,500 to the plaintiffs in 
full settlement of the interest due up to the end of January 1923 It was 
held that the alleged discharge of interest could not be established since 
it was based upon an alleged oral agreement which could not be proved 3 
Morphy J , observed ‘ When the plea is that a new contract has been 
made, the effect of which is to alter or modify the terms of the mortgage 
or other instrument within the # meamng of s 92, proviso 4, oral evidence 
of such a contract cannot be admitted But, on the other hand, where 


discharge of the contract, and not involving any question of its terms 
The plea being essentially, cither that the due payments have been made, 
or that some part of such payments has been made and some sum due has 


mortgagee * 

\ "l 1 ti i v i t t > 1 r* ’ " •' 

i * ■ « < * • . « i. t 

i i . i i > 

calculating the correct amount of principal and interest at the stipulated 
rate entered m the mortgage deed the debt would be discharged , Such 
evidence would he admissible to prove the satisfaction of the debt, 
resulting from a mutual agreement by which the mortgagee accepted, i» 


1 Balasundara Jailer \ Ranganalha 
A\yar, (1929) 53 [Mad 127 The case 
of Mallappa v Matum Ragit Chtlty, 
(198) 42 Mad 41, F n, is distinguished 
on the ground that the question of 
satisfation did not directly arise in that 
case It was a judgment of Judges 
on a Letters Patent appeal, and they 
held that a subsequent oral agreement 
to take lees than what was due under the 


* Ibid, p 1402 
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full discharge of the obligation, payment of a part of the sum dne and 
remitted the balance A plea of such agreement and satisfaction 13 not 
one setting up an agreement contradicting, \arymg, adding to or sub¬ 
tracting from the terms of the contract of mortgage and does not con 
travene the proi lsions of this section 1 

New contract.—This clause does not exclude evidence of a subsequent 


Cases —D sold a house to P, and executed a deed of conveyance which 
was dull registered The purchase money, howe\ er, u as net er paid bi 
r, who, consequently never obtained possession Shortly after the con- 
vejance had been registered, P returned it to D, with an endorsement 
thereon to the effect that it was returned because P was unable to pay the 
purchase money The right, title and interest of P in the house was 
sub«equentl\ attached and sold under a decree obtained against him bj 
the plaintiff The plaintiff became the purchaser, and sued D for 
possession The lower Courts threw out the claim on the ground that 
the propertv had not passed to P, the sale to him being incomplete It 
was held (1) that the «ale of the house by D to P was not incomplete The 
deed purported to make an immediate transfer of the ownership of the- 
house to P, and P accordingly became the owner of the house ; (2) that 
the endorsement on the con\eyance, not having been registered, could 
not affect the property, (3) that the conveyance bv D to P having been- 
registered no oral agreement to rescind it could be proted under this 
provi«o (4) that the plaintiff, therefore, as purchaser of the right, title 
and interest of P became the legal owner of the hou'e, but subject to all 
r s liabilities , and as D had a lien upon the hou«o for the amount of the 
■ 1 ’ obtain possession without 

. ■ . . . ’ «t defendant on December 

2*. lb'tt B\ the mortgage-deed the mortgage debt was made repav 
able on December 23, 18''C On Maj 12, 1897, the first defendant sold 
it l>\ auction under the power of sale contained in the mortgage 
deed, and the second defendant was the purchaser. The plaintiff sued. 
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to 6et aside tie sale and to redeem, alleging that on the day before the 
sale the first defendant had orally promised and agreed to postpone 
the sale for four da} a and that the second defendant had notice of 
thia fact before he purchased the property It -was held that evidence 
of such oral agreement was admissible It was not an agreement 
to modify any of the terms of the mortgage , it was merely an agreement 
to forbear, for a period of four days, from the exercise of the power 
of sale given by the mortgage It, therefore, did not fall within proviso 
(4) cf this section 1 

The lessor of certain land, held by the lessee undeT a registered deed 


conduct of the parties and an unwritten agreement, if so implied, amount 
cd to an oral agreement within the meaning of the proviso’' 

A lease contained a covenant for renewal of the lease whereby if the 
lessee desired to renew the lease he should give three months’ notice in 
writing of his intention do to so The lessee, however failed to observe 
this covenant and relied on an oral agreement between himself and his 
lessors for renewal of the lease It was held that evidence of such oral 
agreement was not admissible 8 

In a * f - t-. i 5 - 1 - > * r i ’ . ’ ' 

pleaded . « ' ■ , * i 

rent each ■ ■ 


lated in the registered lease the discharge for one of the years was valid 
under s 63 of theTndian Contract Act and took effect It v as immaterial 
that the discharge had been given in pursuance of the alleged oral agree 
inent which, though not admissible in evidence was not illegal* 

An usufructuary mortgage deed was executed m favour of S, who took 
< f 1 l* m, , 1 1 <3 \ nri 

. 1 ' , 1 
1 ■ ■ I , I 1 I' 

< X * ' 1 * I . * 

mortgagor His defence was that the equity of redemption had become 
vested in himself and another as the heirs of the deceased mortgagor, 
•that he, as a person thus entitled to a moiety of the estate, had entered 
into an oral agreement with plaintiff s adoptive mother and guardian for 
the redemption of his share onl}, and that, m pursuance of that agreement 
he had paid her a moiety of the mortgage amount, and redeemed the lands 

1 Tnmbal Gangadhar Hanade v Bhag * Mark D Cru~ v Jitendra AM 
trandat Mulchand (ISOS) 23 Bom 348 ChaUertee (1919)46 Cal 1079 
* May and > Chttlt r Ohcer, (1808) 22 » KttrampalU Vnm Attrup v Tb 

^lad 201 Vtliil JlIuthoraLuttt, (1902) 20 Mad 
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m question as falling to his share It was held that he was not precluded 
from proving this oral agreement*. 

A agreed bv a registered deed to give B for her life an annual amount 
"by wav of maintenance and subsequently it was agreed orally that B 
should enjov certain lands in. lieu of such maintenance and B was put m 
possession In a suit bv B to recover arrears of maintenance from A it 
was held that the subsequent ocal agreement was an agreement to rescind 
or modifv the original registered agreement and wa3 not receivable in 
evidence* 

A receipt which purported to show that simple and not compound 
interest was to be charged (though the mortgage bond contained provision 
for the p ivment of compound interest), was held to be admissible m 
evidence 5 The receipt did not require registration and was therefore 
admissible in evidence It operated as a waiver 

Proviso 5.—Parol evidence of usage or custom is admissible in aid 
of the construction of a written instrument Such evidence is received for 
explaining or filling up terms used m commercial contracts, policies of 
insurance negotiable instruments and other writings of a similar kind,— 
when the language though well understood by the parties, and by all who 
have to act upaa it in matters of business, would often appear to the 
common reader scarcelv intelligible, and sometimes almost a foreign 
Iwguage Tbe terms u«cd m these instruments are to be interpreted 
according to the recognized practice and usage with reference to which the 
•parties are supposed to have acted and the sense of the words so inter¬ 
preted mav be taken to be the appropriate and true sense intended by tbe 
parties* But the rule for admitting evidence of usage must be taken 
always with this qualification that the evidence proposed is not repugnant 
to, or inconsistent with the written contract It ought never to be 
allowed to varv or contradict the written instrument, either expre«slv or 
bv implication Where the incident sought to be annexed to a contract 
>3 unreasonable or illegal, it cannot be annexed to the contract by evid¬ 
ence of usage ’ 5 

Usage ts admissible to annex unexpressed incidents (provided they 
ire not inconsistent with tho«e which are expressed) to oral or written 
contracts grants or wills it b- mg presumed that the parties have not 
intended to express the whole of their meaning in words, bat tacitlv to 
adopt the usages of the particular market or place*. • 

Provi'O 6 —Where a d xmment a a perfectly plam, straightforward 
*1 ■'cumert no extrinsic evidence is required to show in what manner the 
language of the d.x.mrent is related to exist mg facts But where the 
of the document themselves require expIacatMH.thenevidence can 
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to set aside the sale and to redeem, alleging that on the day before the 
sale the first defendant had orally promised and agreed to postpone 
the sale for four days and that the second defendant had notice of 
this fact before lie purchased the property. It was held that evidence 
of such oral agreement was admissible It was not an agreement 
to modify any of the terms of the mortgage; it was merely an agreement 
to forbear, for a period of four days, from the eternise of the power 
of sale gnen by the mortgage It, therefore, did not fall within proviso 
(•/) of this section 1 

The lessor of certain land, held bv the Ip*** 0 h"- 5 — , 1 

of 1"" - " 

to 

On M v* -ni^io 01 rent at the rate rp«p>^ *n 

the registered deed » ***• 1 ,J *' » 

accept a red ui 
conduct of the 
ed to an oral .. 

A lease cc 

lessee desired - ae suouia give three months’ notice in 

writing of his intention do to so The lessee, however failed to observe 
this co\enant and relied on an oral agreement between himself and his 
lessors for renewal of the lease It was held that eudence of such oral 
agreement was not admissible 3 

In a •’ * t nr ' M T«' .1 a ,1 r«n.nJ lnnp/1 J /.» l.n* 

pleaded . * 

rent eacl 
at the re 

was held that though undet this proMso 1 

wa° n3 -' ' ’ 

lat 

tba 
me- , 

At 

possess u 0 xue ueeu was registered S died, and 


mortgagor His defence «as that the equity of redemption had become 
■vested in himself and another as the heirs of the deceased mortgagor, 
that he, as a person thus entitled to a *•* * 1 - 1 
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irttnda* Vulrhand, (JSOS) 23 Bom 348 ChaUtrjee (1910) 46 Cal 10”9 
* JJot/antli Cldl i r Chief, (1693) 22 * harampalli Unfit A urup v ?A<t*** 

■Vwl 201 i ithl MuthoroluUi, (1002) 20 Mad 



sec 92] 


EXCLUSION OP ORAL EVIDENCE. 


223 


in question as falling to his share It was held that he was not precluded 
from proving this oral agreement 1 

A agreed by a registered deed to give B for her life an annual amount 
By W3y of maintenance and subsequently it was agreed orally that B 
•should enjoy certain lands m lieu of such maintenance and B was put in 
•possession In a suit by B to recover arrears of maintenance from A it 
was held that the subsequent oral agreement was an agreement to rescind 
or modify the original registered agreement and was not receivable in 
evidence* 

A receipt which purported to show that simple and not compound 
interest was to be charged (though the mortgage boud contained provision 
for the pay ment of compound interest) was held to be admissible in 
evidence* The receipt did not require registration and was therefore 
admissible in evidence It operated as a waiver 

Proviso 5—Parol evidence of usage or custom is admissible in aid 
of the construction of a written instrument Such evidence is received for 
explaining or filling up terms used in commercial contracts policies of 
insurance negotiable instruments and other writings of a similar kind,— 
when the language though well understood by the parties, and by all who 
Bave to act upon it in matters of business, would often appear to the 
•common reader scarcely intelligible, and sometimes almost a foreign 
language The terms used m these instruments are to be interpreted 


allowed to vary or contradict the written instrument, cither expressly or 
by implication Where the incident sought to be annexed to a contract 
is unreasonable or illegal it cannot be annexed to the contract by evid- 
-cncc of usage' s 

Usage is admissible to annex unexpressed incidents (provided they 
arc not inconsistent with tho«« which are expressed) to oral or written 
■contracts grants or wills it being presumed that the parties have not 
intended to express the whole of their meaning in words, but tacitly to 
adopt the usages of the part icular market or place* * 

Pf 0 \l <0 6 —Where a document is a perfcctlv plain, straightforward 
document no extrinsic evidence is required to show m what manner the 
language of the document is related to existing facts But where the 
terms of the document tfiemscfvcs require explanation, then evidence can 
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be led within the restrictions laid down m this proviso' The language of 
this proviso is rather vague It is true that ev idence of the circumstances- 
surrounding a document is admissible but it is admissible only for the 
purpose of throwing light on its meaning It is not permissible to con 
eider the surrounding circumstances with a n lew to holding that a docu 
meat which on the face of it is a sale deed is intended to operate as a 
mortgage There must be some limit to the suggestion that the surround 
mg circumtances can always be scrutinized so as to enable the Court to- 
alter or change the nature of a document to something different from 
what it purports to be Otherwise there can be no certainty as to the 
proper construction to be placed on a document which to all appearance 
13 unambiguous* 

Extrinsic evidence is receivable of even material fact which will 
enable the Court to ascertain the nature and qualities of the subject 
matter of the instrument that is to identify the persons and things to 
which the instrument refers 1 * 3 Previous correspondence between the 
parties for the purpose of explaining anything in a document before the 
C ourt is admissible* 

Where a contract is capable of different interpretations the Court n 
justified in finding the intention with which a particular expression was 
u3ed s 

Deed of one kind could lie proved to be deed ol another kind —Extrinsic 


sequentJy converted into a sale’ or that what ostensibly purported to be a 
sale with an agreement for a re sale and re purchase at the same price at 
a certain date was mortgage by conditional sale® or that a deed of Sale 
was in reality a deed of exchange 3 * * * * 9 

Where at the time of executing a document a representation is made 
that the dopument though in form a gale deed will not be enforced as 
against the executant as a sale deed and where on the faith of that re 
presentation the executant executes the document the sale deed cannot 
be upheld as a sale deed as against him 10 

This proviso does not corer facts which are intended to show tbit 
the language of the document meant the exact opposite of what it purport* 
to mean There is no necessity for the explanation of the language u s cd 
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in relation to existing facts The only object or use of such evidence if 
admitted would be to show that the language was intended to mean some¬ 
thing which is utterly incapable of being expressed by that language 1 
Where a document for instance has stood more than fifty years it is 
extremely undesirable to allow evidence to be led to show that the docu 
ment is not what it appears to be on the face of it* 

Sections 93 9i partly develop and parti) restrict the principle laid 
down by this proviso 

Cases —-Where by a deed of settlement almost the whole of the 
settlor a immoveable property was transferred to trustees together with 
buildings and appurtenances thereto and the question was raised as to 
whether certain specific properties were included m the deed it was held 


93 When the language used m a document is, on 
evidoncB^to « lts * ace » am biguous or defective, evidence 
plain or amend ma) not be given of facts which would 
ambiguoua docu 8 h 0 w its meaning or supply its defects 

Illustrationt 

Oil l ~ ~ ii L » T) / »T> i nnn t> 1 rnn 


COMMEM. 

There arc two sorts of ambiguities of words —the one is airibtjutfas 
patens and the other latent Patens is that which appears to be ambiguous 
upon the deed or instrument latens is that which seems certain and 
without ambigmt) for anything that appears upon the deed or instru 


sees no ambiguitv but there is nevertheless an uncertaintv as to its 
application the ambiguitv is latent if he detects the ambigmtr from 
lucrel) reading the instrument it is patent Thus m illustration (i), 
blwiVs wo’ali be- patcrA Mnbvgoitits and thtv cw&ll be filled in bT 
jiarol testmionv as to the intention o! the parties etc In the illustration 
to a 95 no one could detect anv ambigmtr from merelr reading the 
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instrument The ambiguity does not consist in the language, but is 
introduced by extrinsic circumstances 1 . 

"Under this section, if the language of a deed is, on its face, ambiguous 
or defective, no evidence can be given to make it certain 3 

The duty of the Court is always interpretation , to find out not what 


1 

of the signs and words made upon it, and their relation to facts 1 The 
question is, not what was the intention of the parties but what is the 
meaning of the words they ha\e used* 

Extrinsic evidence of ever) material fact which will enable the Court 
to ascertain the nature and qualities of the subject matter of the mstru 
ment, or in other words to lde, ' ' ’ Jl 

instrument refers is admissible® ' 
to deliver a quant it) of grain a 

admissible under certain limitations to show what kind of gram the con 
tracting parties had in their contemplation at the time the contract was 
made 1 

Sections 91 and 92 define the cases in which documents are exclusive 
evidence of the transactions which they embod) Section 93 99 deal with 
the interpretation of documents b) oral ev idence 

94 When language used in a document is plain m 
Exclusion of itoelf, and when it applies accurately to 
appliMtioa 8 * 1 ^* exlstm S facts, evidence may not be given 
documenMo cx to show that it was not meant to apply to 

isting facts such {acts 

Illustration 


COMMENT. 

The words of a written instrument must be construed according to 
their natural meaning, and no amount of acting by the parties can alter 
or qualify words which are plain and unambiguous No principle has 
ever been more universally or rigorously insisted upon than that written 
instruments, if the) arc plain and unambiguous, must be construed 


1 Norton, 8 613 pp 051, 

» Dtojtt r PtUtmbar, (1870) 1 All 
275 

* Doe dem Gunthm v Gictlhm (1831) 
3 B & Ad 122, 129 
4 Stephen’■ Dig, Art. 01 


* Rickman r Car/tairi, (1833) 5 B 


& Ad C51, CC3 
* Valla Jlatan v Stdoji 
(18C8) 6 B If a (A C J ) 87 
1 IM 


A only 





iirtt‘to\oi ora! r\u>r\ct 




-moling to tl«* i rtin «! ! imaniligucm of the imtruneot 

itM-lf* 

l u |cr ill* mi In i fiidrto' to »how that common wild®, whov* 
mailing n linn n<t *j paring frcm theront«*xi to hat** been u»o<l in ft 
peruliir M-n c hare lw«*n rn fir* *<» u«cd, is not admi**ib , '»* Where tho 
larpiat in it® • rdmart M , n«' |r j'**rl> fljplies to tho facta without an\ 
lifTotiln i\i fence to *!nu t| it it bears » different meaning will In n. 
jrctcd n« n ntra Iirta lh«* I irument 

Tl i nti-ntun « f tic p.»rtn® to it document who*-' language i* plain 
- t d nua 1 ipuom rii nil >.#• p3th«*rr«l In ni the language ol the document 
itself, tr ihout r«« irtint, <» nirrr muling ctrcuni'tances for anl*. 

95 When kngungc ufie<! in a document is plain 
F»i<imcc■« io ln itself but is umncaning m reference to 

mining in refer O'ISting fcCtK, C\ lllcnCC 1)111% be gl\ CH to 

ncTi 10 ct,,, ’ ,nr -bow that it was used in a peculiar sense 

illustration. 

I i 111 t L, bj <!» ed, n > home in Calcutta” * 

V l ad no hou c in Calcutta but it appears that I o had a home at 
Hot m!i c f whirl B hed Ixcn in po*«*«»ion since the execution of the deed 
Theft facts nui) be proved to show that the deed related to the houso 
-it Howrah 


COMMENT 

Tins tection and s 97 contain important exceptions to the general 
julc Jai 1 down in s 91 The illustration to this section shows that if A 
ells to B nn home in Calcutta”, and if A has no home in Calcutta but 
lias i home in Howrah, of which B has been in po®®e®<uon since the 
execution of the deed, thc®c facts maj be proved to show that the deed 
related to the house in Howrah 4 Where a salt deed describes the land 
•-old by wrong eur\cy numbers, extrinsic evidence is admissible t6 show 
that the lands intended to be sold and actually sold and delivered were 
lands bearing different survey numbers 5 Where there is sufficient 
Ascription set forth of the premises by giving the name of the particular 
field or otherwi-e, a fahe description added thereto (e g , the mention of 
a wrong survey number) may be rejected® 

The section is based upon the maxim falsa deinoiflraho nan noccl (a 
fahe description does not vitiate the document) 

1 A orlh Eastern Pathcay v Hastings, Conndanr Fcnattambi Coundan, (I&0") 
(Lord) [10001 A C 2GO.203 30 Mad 307 

* Mephcnn’ Dig, Art 01 r Ibid 

9 Eabu v Sitaram, (1901) 3 Bom 8 Santaya v Satitti, (1902) 4 Bom 
708 L It 871 Hahabir Prasad v Mast a 

ppa Goundan alias Thoppata tullah, (1913) 38 All 103 
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96 When the facts are such that the language used 
might have been meant to apply to any 
application of one, and could not ha\e been meant to 
'“S r to raa apply to more than one, of several persons 
only of eeverai or things, evidence may be given of facts 
persons which show which of those persons or 

things it was intended to apply to. 


«, Illustrations 

(a) A agrees to sell to B, for Ka 1,000, “my white horse” A has 
two white horses Evidence may be given of facts which show which of 
them was meant 

(b) A agrees to accompany B to Haidarabad Evidence may be 
given of facts showing whether Haidarabad in the Dekhhan or Haidarabad 
in Sind was meant 


. COMMENT 

toanyoy 

two is admi/ jjj 

AVher apply t. . 

person or thmg only, applies equally to two or more, and it is imp j 
to gather from the context which was intended, an eqtuv ocation } ve11 
e g when the same name or description fits two persons or thirty to 
curately, when the same name or description fits one exactly a) 
other but tolerably , when the same name or description fits two d 
equally but subject to a common inaccuracy, provided that the inac\ 
be a mere blank or applicable to no other person or thmg 1 

This section modifies the rule laid down in s 94 by providing] 
where the language of a document correctly describes two sets oj 
cumstances but could not’ 
may be given to show to 
language is certain The 

the language applies has been introduced bj extrinsic evidence 1 


l 


Proof may be given of every fact which identifies any person or t 
mentioned m a document in which the relation of the words to facts ha* 
to be ascertained If the language of the document, though plain m itself, 
applies equally vv*eU to more objects than one, evidence maj be given 
both of the ctrcum stances of the case and of the statements made bj an' 
party to the document, and as to his intentions in reference to the matter 
to which the document relates 3 

1 Dot <L IhKocU v ll.iacocU, (1839) (1010) 2 U B IL 110 

O & IV 303 , CAo\ v ifi St Ifi, * Stephen a Big, Art 91 
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97, When the language n«ed applies partly to one 
« F bratT<m **of °f rx,,5t,ll 6 fact**, anil parti} to another 
lufpu^La wk> ‘■ct of existing factp, but the whole of it 
i f *«“ nf does not npph correcth to cither, evidence 
fwhich the max be gnen to show to 'Witrh ol the lv\o 
it was meant tonppl). 


• bole currcctlv 


111 1 /n nil i on 


V agrees to m!J to B im land at A in the occupation of A has 
bind at A, but not in the occupation of \, and he has land in the occupation 
of Y, but it is not at A Evidence ma\ be gnen of facts showing which 
he meant to cell 


l OMME.ST, 

Tins section is luv-d uj*on the maxim Joha imonstnUo turn uocef. 
It is oal} an «ten«ion of the prow«ion of a 95 Sections 95, 9G and *>J 
>.all deal wjth latent anibiguit) Where m a written instrument the 
~ escnption o! the person or thing intended is applicable i nth legal certainly 
'pick oj several subjects extrinsic eudence, including proof of declarations 
intention, is admissible to establish which of such subjects was intended 
p„Athc author" 1 The rule rejecting erroneous description not sub- 
itiallr important is applicable onlj where there is enough to show the 
a htton clcarh 

* |The illustration to this section shows that if A agrees to sell to B 
Band at A in the occupation of Y,' and A has land at X but not in the 
nation of 1, and has land m the occupation of 1 but it is not atX, 
jfnee may be gnen to show which was intended to bo sold Another 


^yj|98 Evidence maj be given to show the meaning 
t^t ,lenw.a*to of illegible or not commonly intelligible 
fend ‘Xracter*, characters, of foreign, obsolete, technical. 
d**e ' local and provincial expressions, of abbre- 

“^tioiis and of u oxds used in a peculiar sense. 

Illustration 

a sculptor, agrees to sell to B, “all my mods” A has both models 
and modelling tools Evidence may be given to show which he meant 
do sell 

1 Taylor 11th Eiln , s 122(3 p 842 Goundan v Penalhambt Goundan, (1307* 
* A aruppa Goundan alias Thoppala 30 Mad 397 s- 
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COHMEM 

Ev idence as to the meaning of illegible cliaracte s (e g shorthand- 
writer’s notes) or of foreign obsolete, technical local and pro\ incial e\ 
pressions and of words used in a peculiar sense may be given under this 
section In such cases the evidence cannot properh be said to varv the 
written instrument it only explains the meaning of expressions used 
Mercantile usage has given special meanings to manv ordinary words 
Evidence of the meaning which these words bear in mercantile transaction 
can be gnen under this section 

The principle upon which words are to b<> constiued in instruments 
is verv plain—where there is a popular and common word used m an 
instrument, that word must be construed prima facie in its popular and 
common sense If it is a word of a technical 01 legal character it must 
be construed according to its technical or legal meaning If it is a word 
which is of a technical and scientific character then it must he construed 
according to that which is its primary meaning namely, its technical and 
scientific meaning But before you can give evidence of the setondarv 
meaning of a word von must satisfy the Court from the instrument itself 
or from the circumstances of the case that the w ord ought to be construed, 
not in its popular or pnmarj signification but according to its secondarv 
intention 1 

99 Persons v\ho are not parties to a document, 
Who may give or their representatives in interest, maj 
evidence of g lve evidence of an} facts tending to shot' 
mg terms of a contemporaneous agreement varying the 
document terms of the document 

IllitshatiOH 

A and B make i contract in writing that B shall sell A certain cotton 
to be paid for on deliver! At the same tunc thev make an ora! agiec 
ment that three months’ credit shall be given to A This could not be 
shown as between A and B, but it might be shown by C, if it affected hi» 
interests 

COMMENT. 

Section 92 forbids the admission of evidence of an oral agreement 
for the purpose of contradicting, varying, adding to, or subtracting from> 
the terms of a written document as between the parties to such document 
or their representatives in interest The rule of exclusion laid down m 


1 IVr hr>. J in Holt <t Co v Col » llaynbn Dajal v Pa"'Jo, (POIl) 
l pr, (1881) 10 Ch T> 718,720 28 AU 47V 474 
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The jmncijlc <f t P2 does not apply to third person* If it were 
otherwise, third persons might Ik* prejudiced In things recited on the 
writing* contrary to the truth, through the ignorince carelessness, or 
fraud of the parties , and, who therefore ought not to l>c precluded from 
prosing the truth, howeyer contndictnn it mas be t» the written state¬ 
ments of others 1 

\arjirtJT—In this section the word \ arsing only u ii»ol while jn 
k 02 the words arc ‘ contra dr ting aaning adding to or subtracting 
from’ But it is difficult to ree that in ti'ing the term sarying* 
i nls anvtlung le«s could base been meant than what is conaeaed by the 
several expressions in s P2 and as exert contradicting adding to’, or 
subtracting from” would necessarily be a \arsing of the instrument 
the Legislature apparent la u«e that expression ns sufficient to consev all 
that is denoted hr the other different expressions occurring in the earlier 
sKtion* 


l .1 $ f S 

The plaintiff sued to rccoaer one fourth of the | ncc of u house alleged 
to base b>*en sold b> the first defendant the claim being based upon a 
local custom The transaction between the defendants was ostensibly 
not a sale but a usufructuary mortgage It was held that the plaintiff, 
not being a party to the transaction was entitled to gi\e evidence to show 
that what purported to be a usufructuary mortgvi \yas not in reality 
such, but yyas in fact a sale* 

In the case of an alienation of land in which a document has been 
executed purporting to be a deed ol gift or of mortgage it is open to a 
third party claiming to exercise a right of pre cmption to prose that tho 
transaction yvas m reality one of safe and that the document Bought to 
fie impugned was executed in order to conceal its real nature and to 
defraud him of his legal rights* 

100 Nothing in tins Chapter contained shall be 
Savmgof pro taken to affect an\ of the provisions of the 
a““. Indian Succession Act (X of 1SG5) as to 

relating to wills the construction of Mills 

it i . tin ri * "‘i - ” ou am>ia2 v Sytd Kalai Bimthar, (1903) 
■ 27 Mad 329 

S'" r <i J ■* ” *0"A t> t> 


* Bageshrt Dayal y Paitcho (1900) 
28 AH 473 , Kahiman v Elaht Balsh 
(1900) 28 Cal "0, dissented from , Path 


i 



PART III. 


Production and Effect of Evidence. 

CHAPTER VII. 

Of the Burden of Proof 


Bnrde 

proof. 


101. "Whoever desires any Court to give judgment 
as to any legal right or liability dependent 
on the existence of facts which he asserts 
must prove that those facts ex»6t 
When a person is bound to prove the existence of 
. liy fact, it is said that the burden of proof 1 lies on that 
person 

Illustrations 

(a) A 1 * punished for 

a crime w 

A mu 

(b) 4 

Inna in tl ^ * 

B denies, 

A must proie the existence of those facts 
lOMMfNT 

The burthen of } roof lies on the party who substantially asserts the 
aflirmatne of the issue This rule of convenience has been adopted in 
— J *■ 1 to prove a negative, but because 

direct and simple proof of which 
L noreover, it is but reasonable and 


for 

«lr£ 

form, at ins pleasure 1 

The party on whom the onus of proof lies must, in order to succeed. 
* l * * ' i, take advan* 

coed by the 


1 Taylor, Uth F<ln , t 3<5J, p 2*3 
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The general rule that a parly who dc»ire* to move the Court must 
prove ill facts necessary for that purpo«c(s« 101*105) is subject to two 
exceptions — 

(a) he trill not lie required to prove such facts as are specially within 
the knowledge of the other jwrtv (s 100). and 

(ft) he will not lx* required to protc so much of his allegations in 
respect of which there is ant preemption of law (n 107-113), or, in some 
ca*cs, of fact (s Ilf) in his fat our 

I. 'Burden of proof This exprevion means (a) the burden of 
establishing a cav, and (ft)thedut' orneecssitvof introducing ctidmce 
The term onus prt>ftflii/fi, in its proper u«e, merely means that, if n 
fact has to lie proted, the jier«on whov? interest it is to protc it, should 
adduce some evidence, bowetrr slight upon which a Court could find the 
fact he desires the Court to find It does not mean that he shall call all 
conceivable or atailable etidence It ircrelj means that the ctjdence he 
lays before the Court should lie sufficient, if not contradicted, to form the 
basis of a judgment and decree upon that jxnnt in his fat our’ 

l \ 8 E 6 . 

4Vhere plaintiffs who were u«u(ructuarv mortgagees, were neter 
giten po«session of the mortgaged propertj and did not attempt to recoter 
possession until the period of limitation had almost expired it was held, 
on the plea raised b} defendants that no consideration had passed, 


by long occupation or otherwise a permanent tenancj or a permanent 
right of occupancy* 

102 The burden of proof in a suit or proceeding 
On whom bur lies on that person who \tould fail if no 

den of proof lies evidence at all were gi\ en on cither side 

Illustrations 

(а) A sues B for land of which B is in possession, and which, as 4 
asserts, was left to A by the will of C, B a father 

If no evidence w ere given on either side, B would be entitled to retain 
his possession 

Therefore the burden of proof is on A 

(б) A Bues B for money due on a bond 

The execution of the bond is admitted, but B saj s that it was obtained 
by fraud, which A denies 


1 Pnldc bath v J/illv Zd, (1898) 
18 A. W N 107 

* £ihart v Bam Chandra, (1911) 33 
til 483 

s Subramanya Ch^Uyar v Subramanya 


Mudahyar, (1929) 31 Bom L. K 830. 
P C , ktbaran Chandra Dhara hi 
v Krieto Mohan kundu, (1928) 

Cal 1029 
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If no evidence w ere gn en oq either side, A w ould succeed as the bond 
is not disputed and the fraud is not proved 
Therefore the burden of proof is on B 

COMMEM 

This section makes it clear that the initial onus is on the plaintiff If 
he discharges that onus and makes out a case which entitles him to relief, 
the onus shifts on to the defendant to prove those circumstances, jf my, 
which would disentitle the plaintiff to the same 

The burden of proof, in the sense of establishing a case, jests upon 
the party whether plaintiff or defendant, who substantial!) asserts the 
iffirmatne of the issue* When the evidence is all in and a parti in 
traducing it has not, by the preponderance of evidence required b) law, 
established his position or claim the decision will be against him 
The partv on whom the burden of proof lies begins 
The burden must be strictly discharged in other words the plaintiff 
in order to succeed must put the Court m possession of legal and satis*- 
facton ei idence and it will not suffice to point to matters of suspicion or 
. even to plausible conjecture* 

A partv on whom the burden of proof in the first instance lies, mav 
shift the burden to the other side bv proving facts giving rise to a pn 
sumption in his favour* 


CASES. 

In a suit on a bond the plaintiff accounted for the non production 
of the bond, bj alleging that the defendant had stolen it The defendant 
admitted the execution of the bond, but alleged he had paid it It was 
held that the defendant was bound to begin and prove payment, either b) 
the production of the bond or other evidence or bj both* 

The defendant in a suit for money secured by a registered mortgage 
to be paid b) him to the plaintiff denied the consideration of which he 
had, before the registering officer, acknowledged the receipt The original 
Court, which dismissed the amt, would not have decided in favour of the 
defendant, but for its having been Bhown, on an inspection of copies, 
officially certified, of income tax returns made b) the plaintiff that he 
had not stated the interest accruing on the mortgage as part of hi* 
income It was held, reversing the judgment, that the returns, if the 
plaintiff had wrongl) omitted to make a full return of income, would not 
have had any weight in changing the onus which Iaj upon the defendant 
of showing that no consideration had passed for thi3 mortgage 5 

\\ here execution of a bond is admitted and the bond contains an 
admission that consideration had passed, it is for the executant to get rid 


1 I’liijNun }, 14 

* Rnnnlat v Ran rhanlra, (10OV) 7 

1. m U’ 201 

* Jhlno Jin! un Chotr \ JfnlJtuM 
Vohnn }!uj (1SS1) " Cal 223 


‘ CT...A«r, /«»• 

i AU khan BahaJi r s 1, Iir Iarthaa, 
(1890) 21 Cal HIM 
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»f the admix* on which he ha* mi 1c in the lion 1 It is not omugh for 
him to prove that jmor to th** in*tituti n of a amt on the lx>n«l, he denied 
TeceiJ t of consideration even if Mich denial wai made liefnre the register 
ing officer 1 Where an unregistered document the execution of which is 
admitted or proved cot tain* an a lim«*ion of the jmment of the con 
pideration the onu* he* on the |**r«nn executing the d icuinent to prove 
that what he him*elf admitted to lie true wa* na a matter of fact faNc 
and that he did not reecne the consideration* 

It he* on him whoawrt* it to ] roae that the law of the Name ‘'tate 
differs from the law m British India and in the absence of i>u<h proof it 
mu*t ho held that no difference cxi*f* except pot«ibh sn fir«s the law, in 
British India re«ts on specific act* of the legislature* 

Where a claim is made un ler an illepcl mortgage -gainst a bout 
f<Jt purchaser for vslut jiiI the defendant puts in i**ue the genuineness 
of the transaction the onu* is upon the plaintiff of proving pnna factt 
the bona fidr* a* well a* the actual execiitun < f the mortgage and if 
the Court discredits the (Ijintiffs witnesses as regards the bona files of 
the transaction it is at liberty to distill** the suit although the defendant 
gives no substantial evidence of fraud* 

V plaintiff who charges another with frau 1 inu«t himself prove the 
fraud and he is not relieved fix m this obligation Ucaiisi. the defendant 
has himself told an untrue *torv 

103 The burden :>f proof as to an) particular fict 
Burden ,t ^ les 0,1 person who wishes the Court 

proof «s to parti to believe in its existence II fl Jess if 1 * 
cuiar act prox uled bx anx law th it the proof of that 

fact shall lie on anx particular pervon 

III nitration 

V prosecutes B for theft and wishes the Court to believe that B 
admitted the theft to C must prove the admission 

B wishes the Court to believe that at the time in question he was 
elsewhere He must prov e it 

COMMENT. 

This section differs from s 101 Bj- s 101 the partv has to prove the 


* Mahabir Prasad Rat v Bttha t 
Dayal (1904) 27 All 71 See Achaya v 
J laung Pa Savtg (1920) 10 L B R 
284 

* Sam Chand v Chh mnn J/al (19\>) 
f> Lah 4"0 t b disapproving II a i' 
Singh v Ja\ Gopal (188") P P No 17 


of 1888 (Civil) 

8 Raghunath v J arjuandas (1908) 
30 Bom 578 8 Bom L. R 52o 
* Brajtthwnre Ptthalar V Bud f 
(1880) 6 Cftl 288 <■ 

s JJahomcd Golab v JIahoi ed 
» o (1894) 21 Cal 612 / 


{ 
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-wishes to prove a particular fact his ahbi for instance he must proi e it 
If the prosecutor wishes to prove the case not by mlependcnt oral testi 
mony but by the isolated fact of the am scd s admission or if he wishes 
to throw that in as an additional fact he must prove it* 

' that the proof of a particular fact 

44 of the Criminal Procedure Code 
u information of the commission of 
certain offences to the nearest police officer or Hag]strafe and throws 
upon such, persons the burden of proving reasonable excuse for not 
doing so 

104 The burden of proving any fact necessary to 
nng'fscfc °to P bo ke Proved in order to enable anv person 
proved to male to give e\ idence of any other fact is on the 
b wJ. etlC0 wJmis person who wishes to gne such evidence 

Wusttat o is 

(a) A wishes to prove a djmg declarat on by B A must prove B s 
death 

(ft) A wishes to prove bj 6ccondar} evidence the contents of a lost 
document 

A must prove that the document has been lost 
OOMMEM 

The party whose case requires proof of on evidentiary effect has the 
onus of introducing ev idence to prove that fact 

This section should be read with cl 2 of s 130 and with the illustrations 
attached to that section 

CASE 

A merchant bearing a French name nuined a French woman m 
British India without contiact Some time after the marriage he settled 
entrust certain immoveable property m Calcutta Later on the property 
was sold and the sale proceeds invested in son c funds It was contended 
that the settlor was a Frenchman with French domicile and as such the 
French la * T v » 

that the c “ 

domicile 3st 

•conehis vely prove it* 

105 When a person is accused of any offence, the 

Harden of pro burden of proving the existence of cir 

v ng that cmo of cumstances bringing the case within an) 
wuhinewn" of the Genera] Exceptions 1 in the Indian 
* ons Penal Code, or within any special exception" 



stcs 103 105 } 


Burnt \ of rrooi 
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or pro\ iso contlined in nn\ other put of the Mine Code, 
or m an\ lan defining the oficnce, is upon him, and the 
Court shall presume the absence of such circumstance* 

Illustrations 

(a) A, accused of murder, alleges that bj reason of unsoundness of 
mind, he did not know the nature of the act 
The burden of proof is on A 

{6) A accused of munler, alleges that bv grave an 1 sudden pro 
vocation he was deprived of the power of self-control 
The burden of proof is on A 

(c) Section 325 of tha Indian Fcnal Code provides that whoever 
except in the case provided for by section 330 \ oluntanh causes grievous 
hurt, shall be subject to certain punishments 

A is charged w ith voluntardr causing gnev ous hurt under section 325 
The burden of proving the circumstances bringing the case under 
section 333 lies on A 

COMMENT 

In criminal trials the burden of proving cvcrj fact essential to bring 
the charge home to the accused lies on the prosecution But under this 
section it is incumbent on the accused to prove the existence (if anv) of 
circumstances which bring the oflence charged within the general or 
special exceptions or provisos contained m anv part of the Penal Code or 
in anv law defining such offence and the Court shall presume the absence 
of such circumstances' But this does not mean that the accused must 
lead evidence If it is apparent from the ev idence on the record whether 
produced by the prosecution or defence that a general exception would 
apply then the presumption is removed and it is open to the Court to 
cons der whether the evidence proves to the satisfaction of the Court that 
the accused comes within the exception* Thus if a man takes away the 


defence but has raised other pleas inconsistent with such a defence cannot 


1 ‘General exceptions’ —The general except ons here referred to 
are those applicable to all crimes and are given in Chapter IN of the 
Indian Penal Code 

2 ‘Special exception —Special exceptions are those which are 
restricted to a particular crime 

V See \ qa J It/o r Kino Emperor (18*3) ■to All 3*9 

(J91j) 8 L. B R 306 F b Emperor y * Queen Empress v Ttmmal (1 
Dhondu (19*7) 29 Bom L R 713 21 AH 1*2 

* Emperor v At mammal Anand j 
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Burden of 106. When any fact is especially within 
SSS ‘mtbZ the knowledge of any person, the burden of 
knowledge. proving that fact is upon him. 

Illustrations. 

(«) When, a — 1 

uhich the charact , ^^wuiuenoi 

proving that inten A u>ui 

(6) A is charged with travelling on a railway without a ticket. The 
"burden of proving that he had a ticket is on him 

COMMENT. 

This section lajs down the principle that where the knowledge of 
the subject-matter of an allegation is peculiaily wtthm the province of 
one party to a suit, the burden of proof inn«* ’»• * v 
example r ' t ~ 

culars o 

It i ■ now ins the "’r- 

«* ** ‘ it 

10 

0 , ^ nes upon the party who alleges it 5 
tiueie property is entrusted to a sen ant and such sen ant fails to return 
or to account or givesan account which is show « and incredible, 

it js ordinal” . misappropriat¬ 
ed the pro verted it to his 

own use. * . J( ostilo inferences 

and presun\ w me action and statements of the scisant 1 . 

There is no difference between corpoiations and individuals with 
regard to the burden of proof' 

CASL8. 

InafiL" f1 " - - * f 

ager''"' v_ 

to < 

has . U uu«.iug party, it is then /or the 

defendant to prov c the amount of his receipts and disbursements®. 

The burden of jirowng the amount of mesne profits actually receited 
is on the person receiving them, jet as regards the amount of mesne profits 

1 Magtn. v lUtoa, (ISTJ) 10 Mad 2 Ran 470, Mating Petn r Ma The 
238, 2H Sgicc. (1024) 2 Ran. 349 

s (rurbalsh Singh >. Giirjuil Singh, 1 l&chnuxrjraijtin Maruvri v Chairman 

of the Panehi Jlum'ipaUlU, (1910) 1 
I*. L. J. 10S 

■ ■ ■ * Jlaghunatk v. Ganprrtil, {1901) 2‘ 

• ■ . . -All 374. 
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that might, with ordinary diligence, have been received I)} the jicrson in 
occupation, the burden of proving it is on the person claiming it 1 

’ ju«t 
tl es 
give 

am reasonable explanation of his presence at the spot under the particular 
circumstance* It was hell that thej were guilt) under b 402 of the 
Indian Penal Code as it was not shown b) them that the object for which 
thev had assembled was not that of committing dacoit)’ 

In ft suit against a ratlwav comfian) based on the allegation that 
certain propertv belonging to the plaintiff being at the time near the 
railwav line had been destrov cd b) reason of sjurks fl) ing from an engine 
it was held that it was on the railwa) cornpan) to show that the) had 
taken proper precautions to avoid damage to propertj adjacent to the 
line bv reason of sj arks from engines* 

107 When the question is vvl ether a man is alive 
Burden of pro or dead, and it is shown that he was alive 

r«T 6 ontnown'to within thirty ) ears, the burden of proving 
iiavc been alive thaf he is dead is on the person who affirms 

tithin thirty . * 

jeats It 

COMMENT. 

If a man is shown to have been alive within thirty years the burden 
■of proving him to be dead lies on the person affirming it 

108 Provided that when the question is whether 

a man is alive or dead, and it is proved 
nn”that tireon ^at ^as not keen heaid of for seven 
isahvewho Lb 5 ears by those who would naturall) have 
°oraw« n h ^afs. of beard of him if he had been alive, the 
burden of proving that he is alive is shifted 
to the person who affirms it. 


COMMENT 

Sections 107 and 108 must be read together because the latter is 
only a proviso of the rule contained in the former, and both constitute- 
one rule when so read together 

The^e sections taken together do not lay down any rule as to the 
exact time of the death of a missing person so that whenever the question 
ns to the exact time of death arises it must be dealt with according to 

1 Jlanalla v \egasam (1923) 47 * The Secretary of Stale for India in 

Mad SnO Council v Lirarla Pra-tad (1927) 41AU 

* Queen Emprest v Bholu (1900) 23 5o9 

411 124 
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the e\ idence and circumstances of each case when the death is alleged to 
have occurred at any time not affected b} the presumption of law as to 
the seven years 

There is no presumption in law that a person was alive for seven years 
from the time when he w~s last heard of These sections deal with the 
procedure to be followed when a question is raised before a Court as to 
whether a person is alive or dead bnt do not lay down any presumption 
os to how long a man was alive or at what time he died Assuming that 
the Court could make a presumption that a person was alive foreeven 
rears after he was last heard of it depends on the circumstances of each 
case whether the Court could draw such a presumption or not 3 A person 
shown to hare been once living is in the absence of proof that he has not 
been beard of within the last seven j ears presumed to be still alive The 
presumption is m far our of the continuance of life and the onus of prov ing 
the death lies on the part} who asserts it* 

Section 107 —This section provides that if it appears that a person 
w hose present existence is in question was alive w ithui thirty years and 
nothing whatever appears to suggest the probability of his being dead 
the Court is bound to regard the fact of his still being ahre as proved 
But as soon as anything appears which suggestes the probability of his 
being dead the presumption disappear and the question has to be 
determined on the balance of proof* 

Sccfion 108 —If a person has not been heard of for seren years there 
is a presumption of law that he is dead but at what time within that tunc 
he died is not a matter of presumption but of evidence and the onus of 
proving that the death took place at an} particular tune within the seven 
rears lies upon the person who claims a right to the establishment of 
which that fact is essential 5 

(KThis section raises no presumption as to the time of a person s deatl 
It is incumbent on him who alleges that a person died at some antecedent 
date, to prove that fact by evidence The question for which provision 
is made in this section is the question whether a man is alive or dead when 
the question of death is raised and not whether he was alive or dead at 
some antecedent date” If the period which has elapsed since the time 
that the person whose death is in question was last heard of is more than 
se\en jears there is no presumption that such person died during the 
first period of seven } cars and not at anv subsequent period 1 

i Dharvp \athv GobtndSaran (1886) Ratnrup Gtr (IO’o) S Put 312 £8 IX>n 
8 All CI4 L Ii 855 63 I A -l Ganef* Da* 

s leeramma v Chtnna Eeddi (t9t°) 

17 Sfa 1 440 

* Tan » y JUVn Tam (1&20) 1 Lab 

* Jtsrlby 83 

* RonQo v J fudtyrppa (I89S) 23 
Bom 290 300 Oopal JJ/umjt r Atanajt 
Gan ij, (19*2) 47 Ifc m 4 jI 25 Bora L 
1 134 Laleha 4 Ji!ancon v Alahanlh 
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This section docs not require that the Court should hold the person 
dead at the expiration o'! sei en years hut mcrcl) prosides that the 
burden of proving that he is alise at the time of the suit is shifted to 
the person who affirms it 1 

The earliest date to which the death can be presumed can only be the 
date when the suit to claim that right is filed It cannot ha\e a further 
retrospective effect 1 

The presumption of Mahomcdan law that when a person has dis 
appeared and has not been heard of for a certain number of jears he is 


The rule of 3Tahomedan hir that a missing person is to be regarded 
as aln e till the expiry of mnetv years from the date of Ins birth is o\er 
ruled b) this section* So is the rule of Hindu law that twehc jears 
must elap«e before an absent person of whom nothing has !>een heard 
during this period can be presumed to be dead 

C\SES 

The plaintiff sued in 1911 as a reversioner to reco\cr possession of 
property alienated bj a Hindu widow The w ldow had disappeared in 
1865 and was not heard of since 1870 The Court of first tnstance decided 
in plaintiff s favour and held that under this section the Court should 
presume that the widow died at the time of suit and that therefore the suit 
was m time This decision was reversed and the suit was dismissed bj 
the lower appellate Court on the ground that the presumption of the 
widow s death at the time of the suit could not be draw n and that the 
onus probandi lay hea\ily on the jlaintiff to show when the widow died 
and that consequent!) the suit was not shown to be within time The 
plaintiff having appealed it was held that it Jay on the plaintiff to show 
affirmatirelj that he had brought his suit withm twelve jears from the 
actual death of the widow 


alive at tbe time of A s death but not otherwise It was held that the 
special rules regarding burden of proof in s 107 and this section could only- 
bo applied with reference to the date of the suit, and not to the question 


l Barayanr Shnniuat (190o)8B n 
L R S’O. 

* Jtshanlar v Bai Virali (1919) Qi> 
Bora B.B 771 

* Main] Fatima v Abdul Ifahul 
E 10 


(1921) 47 All 6-3- 

* Va-har 41 v Budh Singh t 
\ll 297 ra. 

* Jayaitanl t Ramchandra 
t8 Bom I R 14 40 Bom, 239 


( 
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■whether B was alive or dead on a specified prior date , and that the hu: 
of proving that B was alive in 1884 lay upon C, who affirmed it 1 

109 "When the question is whether persons 
partners 1 , landlordandtenant 2 , or princi 
Barden of and agent 3 , and it has been shown t 
■tionabp !n 'the have been acting a3 such, the bur< 

cases of paitners of proving that they do not stand, or hi 
taw^pRuSd cease d to stand, to each other in th 
and agent relationships respectively, is on the peri 

who affirms it 

COMMENT. 

"When the existence of a personal relationship or a state of thu 
is once established by proof the law presumes that the relationshi] 
3tate of things continues to exist as before till the contrary is sho 
or till a different presumption is raised from the nature of the sub 
in question A partnership tenancj oi agency once shown to exis 
presumed to continue till it is proved to have been dissolved 

Where a juridical relation is once established it is enough gener 
for a party relying on such relation to show its establishment and 
burden is then on the opposite party to show that the relation has cea 
-to exist* 

1 ‘Partners’ —Partnership once show n to exist is presumed 
continue until the contrary is proved As to partnership see ss 239 
•of the Indian Contract Act (IX of 1872) Section 2G4 enacts that pers 
dealing With a firm are not affected by a dissolution of which no pu' 
notice has been given unless they themselves had notice of S' 
dissolution 

2 ‘Landlord and tenant’ —Where the relationship of landlord a 

i , - 1 ♦ * T , i i J - ui 

i f 1 i e n 

< i si 


3 ‘Principal and agent —Where an authority to do an act is oi 
shown to exist it is presumed to continue until the contrarv is prov 
Sections 182 238 of the Indian Contract Act deal with the relationship 
principal and agent Sccton 20G provides that a reasonable notice m' 
be given of revocation or renunciation of agency Section 208 prow 
when the autl onty of an agent is terminated 


1 ifoolla Com mb n Moolla Ahmed v 
Voolla Abdul Jlahim (1002) 4 L. B R 
77 T c 

* Wharton a 1284 

ff JJuttjp) Loll 2fund'll v Abdool 
a JJoor (1878) 4 Gal 314 Tie British 


Jnd a Vleam A aviy (ion Com pan j 
flojte Vahotr ed EeacL and Lompa 
(1881) 3 Mad 107 iltar Stuff* 
Jlamditta (1881) P R ho 110 of 1< 
(Civil) 
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HO. When the question is whether any person i 
Burden oi ovr “ cr °f anything of which he is shown t< 
proof as to he in possession 1 , the burden of provinj 
oim<r*}np that he is not the owner is on the persoi 
who affirm® that he is not the owner. 

COMMENT. 

This section gives effect to the principle that possession is prttna fact 
evidence of a complete title; anyone who intends to oust the possesso 
most establish a right to do so . Title is to be presumed from lawfn 
possession until the want of title or a better title is pro* ed*. 

The term ‘possession’ in this section is to be understood ns oppose* 
to juridical possession and to denote actual present possession 

A person in possession of land without title has an interest m th 
property which is heritable and good against all the world except the tru 
owner, an interest which, unless and until the true owner interferes, i 
■capable of being disposed of ty deed or will, or by execution sale, justL 
the same way as it could be dealt with if the title were unimpeachable 8 . 

The principle of the section does not apply where the possession ha 
been obtained by fraud or force 

Possession w prana facte proof of ownership it is so because it is . 
sum of acts of ownership This applies both to prior and present posses 
sion Possession has a two-ToId \alue it is evidence of ownership, anc 


same* 

There is a conflict of opinion between the High Courts as to whethe 
.a plaintiff in a suit for possession of immoveable property, other than i 
.suit under s 9 of the Specific Relief Act (I of 1877), is entitled to eucceet 
merely upon proof of previous possession and dispossession by the de 


• Ramchandra Apaji v Balaji Bhau- (1892 96) 377 Maung Thil v Maunr 


* Jodh Singh v Sundar Singh, (18S£ 
P R No. 122 of 1882 (Civil) 

8 Gobind Praead v Mohan Lai, (1901 
24 All 157 

' Hart v Dhondi, (1905) 8 Bom I* R 


96l 
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Jendant within twelve years prior to the amt, or whether he is hound to 
prove title 

A Full Bench of the Bombaj High Court baa held that possession is a 
good title against all persons except the rightful owner, and entitles the 
possessor to maintain ejectment against any person other than such 
owner who dispossesses him 1 

A person, although Buing more than six months after the date of 
possession and without resorting to a possessorv suit*, is entitled to relj 
on the possession previous to his dispossession as against a person who has 
no title 3 The Mew of the Bombay High Court is m accordance with the 
English law The effect of the Bombay cases is that w hen there is wrongful 
ouster of the person in possession the person who comes into Court to 
oust such tort feasor need not prove more than his possession of the land 
in dispute, and that he had been ousted by the defendant and that the 
plaintiff s prior possession was puma foexe evidence of his title According 
to this view it is not necessan to show title in the absence of any title- 
shown b> the defendant In Hanivantrav \ The Secretary of State for 
India*, Jenkins, C J , said The word possession’denotes actual present 
possession To say that a possession is not within the meaning of this- 
section Is 110] unless it is a pos'ession according to title, would he to 
render this section meaningless and to introduce a doctrine subversive of 
the established principles of property law But Ranade, J, struct o 
different note Under section 110 possession when long and continued 
up to a recent date leads to a presumption of title \\ here the conflict 
is between mere previous possession and recent actual possession, the 
fact of previous possession will not entitle plaintiff to a decree except in 
suits under section 9, Act I of 18TT brought within six months from d» 
possession AVhcre this period is exceeded before a suit is brought, and 
is less than the limitation law requires he must make out a prma facie 
title And section 110 lEvidcncc Act} refers to the presumption to be 
made of ownership based on the circumstance of such possession, 
allows the plaintiff with such prma facie title to claim a decree where n 0 


of proof on the defendant when the prvna facie title is made out Were 
no such title is made out, and plaintiff comes into Court and asks for a 


' Ptnrnj BhatOTnram v Jvproyon 
SMeram KhttU (1882) 6 Bom 215, t b , 
J ithoba v ^ arayan, (IRS3) P J 202 , 
flalateTmnd Jt'.ha v Sunifwlal Jtlha 
(1889) P J 300, Ramchandra .Yarnyan 
▼ Aorayan J/afcnd«v, (1880) ll Pom 
210, Ar*slinatfcarya v Lmyaxca. (ISOo) 
20 Bom 270 , tmWal v The Secretary 
t>J Stale, (1800) 1 Pom L B 45, 
JUuapa v lint a pa, (1000) 2 Pom L- R 
410, Tatar, v / rnQ.f, (IOOI) 3 Bom L. 
B- 210 


1 Bpeufie Rebel Atl s 0 , 

I Ari»J>i<jrar ) askeant v , 

Apajt GhoUkaY, (18S1) 8 Pom 37J 


1W0) 23 Bom 287, 2 Bom L r - 
Itll. 1120 
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•declarator) decree he cannot obtain that decree on the mere ground that 
he was in possession, and the defendant had no title Mere wrongful 
j>os«ession is insufficient to shift the burden of proof 1 In a subsequent 
ease, Batt), J , obsened * Now prior possession is certainly a ground on 
which, as pnmn facie evidence of title a plaintiff mat recover possession 
in the absence of title set up by the defendant even though his suit does 
not fall within section 9 of the Specific Belief Act But then it must be 
found pot only that the plaintiff s prior possession was within twelve 
jears of suit but also that it was a juridical possession of the propert) 
claimed’ 1 The judgment of Ranade J , is criticised in Ah v PachubibU*, 
which lays down that a plaintiff who proles that, while in peaceable 
possession he was dispossessed b) the defendant wrong/ull) is entitled 
to recover because his previous possession is tantamount to his title as 
against a wrong-doer There is a difference between such a suit and a 
suit under 8 9 of the Specific Relief Act In the former the Court awards 
the claim only when it finds that the plaintiff had peaceable possession 
Before dispossession and that the defendant has no title and is a wrong 
doer, the plaintiff s previous possession being in law sufficient proof of his 
title id the latter the Court can onl) go into the question of dispossession 
within six months before suit and cannot enquire into the defendant s 
title* * 

The Calcutta High Court has held that mere previous possession will 
not entitle a plaintiff to a decree for the recovery of possession except in 
•a suit under b 1) of the Specific Relief Yct s In a suit to recover possession 
brought more than six months after the date of dispossession the plaintiff 
must prove title and mere previous possession for any period short of the 
statutory period of twelve years cannot be sufficient for the purpose 8 
Thus in cases other than possessory suit under the Specific Relief Act 
the plaintiff must show title or such adverse possession as confers a title 
under the Limitation Act 


1 Hanmanlrav v Tie Secretory of 
Slate for India (1900) 23 Bnm 287 303 
2 Bom L, R 1111 

* Rajaram v \anchand (1903) o 
J3om L R 22a ’27 23 Bon* 201 

3 (1903) 5 Bonj L R 204, 

* ler Chandavarhar J in ibtJ j 
267 In an ejectment suit the defendant 


«n an action of ejectment most recover 
by the strength of his own title not the 
weakness of hia adversary» Joioala 


Bom 3o7 The pla ntifl most establish 
sue! title ns carries a i resent right to 
possession Sitoram r Sadia (1913) 
10 Bom J R 132 38 Bom 240 

* Erhua Hossetn v Bany Miftrff 
(1882) 9 Cal 130 Debt Chum Boido 
v lesur Chunder Manjee (188 ) 0 Cal 
39 Purmeshur Choicdhry v Brtjo Loll 
Choicdhry (1889) 17 Cal 2oC 

* \un Chand Gad a v Kanchxrav 
Bojant (1899) 20 Cal 579 584 Shama 
Churn -Roy v Abdul Kabeer (1898) 3 
OWN laS Douht has been expressed 


C ha ran Mandal (1910) 13 C L. J 649 
and Adhar Chandra Pal v Dibakc. 
Bhuyan (1913) 41 Cal 394 But it 
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showing that the title and right to possession are in a thud person. It 
is immaterial however short or recent the plamttff’a possession was 1 . 

The Allahabad High Court has in a Full Bench case held that a. O 
of the Specific Relief Act does not debar a person who has been ousted 
by a trespasser from the possession of lmraoi table property to which he 
has merely a possessory title, from bringing a suit in ejectment on his 
possessory title after the lapse of sis months from the date of his dispos¬ 
session 2 . 

The Patna High Court has held that a plaintiff who has omitted to 
sue under s 9 of the Specific Relief Act, when first dispossessed, is not 
debarred from relj mg, in a Buit for ejectment, on this section As soon 
as he has proved that the defendant has dispossessed him the onus w 
thrown upon the latter to prove his title* 

The Privy Council has laid down in a case m which the plaintiff was 
a purchaser in possession and the defendant had no title at all, that lawful 
possession of land is sufficient evidence of right as owner, as against a 
person who has no title whate\ er, and who is a mere trespasser. The 
former can obtain a declaratory decree and an injunction restraining the 

1 


CASES. 

Where a vendee of immovable property, sues for possession, his \endor 
not having been m possession at the time of the Bale it lies upon him to 
show that his \endor was m possession at some period within twelve ye ar3- 
prior to the date of the suit 5 

The plaintiffs sued the Go\eminent for a declaration that a certain- 
piece of laud belonged to them and that they might be confirmed in their 
possession alleging that they had purchased the site for Rs 20 in J8SS 
from one I) whose father had mortgaged it for Rs 20 to the plaintiff* 
father It was held that the possession of the plaintiffs being peaceable 
and obtained v. ithout ousting anyone, it was of such a character as to 
attract the presumption described m this section, and was good against 
the whole world except the person who could show a better title, and that, 


* A tirayaTta Koto y J)haT-machaT, (1902) 
J5 Mad 514 Se« KfMftna Axyar v 
The Secretary of Stale for India, (1909) 
33 Mad 173 

* ITflli Ahmed Khan ▼. Ajudhut 
Kanin. (1891) 13 All 637, * js See 
Isvhho v Har Sakai, (1887) 12 All 40, 
Uobtnd Pr-unl r Mohan Lai, (1901) 
24 Alt. 157 


» Ilaradkan Mandril Modal v 
Das Mancan, {191C) 2 P **• 
Dodka Ganden v Aeklole Singh, 
5 Pat 7Cj „ „ . 

< Ismad Artjf v Mahomed 
[1893) 20 I A 99 20 Cal 834, 
v Portal, (1809) 12 A» 51. v r 
s Debit v Poking > Mat, (1909). 


(1926) 



SFCS 110111] 


HI I I • \ tt| PJ I «• 


217 


ns the Government had filled to establish their title to the land, the 
plaintiffs were lawfully entitled to its possession 1 

S obtained a money decree against the eons and heirs of A, and under 
that decree attached a shop as part of A’a estate If (father of A) applied 
to have the attachment removed alleging that the shop was his. The 
application was rejected and the shop was sold in execution, and bought 
by P, the defendant N then brought this suit against P to establish his 
*itle. It was held that the plaintiff having proved his possession at the 
date of the execution sale it l"v upon P, who claimed the property, to 
prove a title in. himself or m the judgment-debtor A, and that, he having 
laded to do this, the plaintiff was entitled to a decree declaratory of hi* 


that he had occupted the land and cleared it about twehc years ago with 
the subsequent acquiescence of a person who claimed to be the owner 
The question /or decision was whether the burden of proving that thei 
w ere entitled to recover possession was on the respondents, or whether 
the appellant was under the obligation of prov mg that he was entitled to 
'etam possession It was held that the burden of proving their case 
rested on the respondents and that thev were not entitled to succeed morel\ 
because the appellant failed to pro^c his title 3 

ill. Where there is a question as to the good faith 
Proof of good of a transaction between parties, one of 
faith 1a tracaac whom stands to the other in a position of 
SSI active confidence 1 , the burden of proving 

t'onof aotive the good faith of the transaction is on the 
con ence party who is in a position of active con 
fidence 

Illustrations. 

' . question. 

d faith of 


COMMENT. 

Where a fiduciary or quasi fiduciarv relation exists, the burden of 
sustaining a transaction between the parties rests with the party who- 

1 Uanmantravv The Secretary of Stale Krtthnarar Tashrant v Yaeudev 

for India. (1900) 2j Bom 2S~ 2 Bom Ghotdar, (I8S4) 8 Bom 371 
[j. B 1111 3 itavng iltn Dtnv MatingC 

* Pemraj Ehavaniram v .V arayan Shir (1899) 2 U B K (1897 1901) 
ram fkitU, (ISS2) 6 Bom 215, f.b , 
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stands m 8uch relation and is benefitted by it Tie plaintiff having been 
entirely in the hands of the defendant would be destitute of the means of 
proving affirmatively the mala Jides of the transaction, whilst the de 
fendant m such a transaction may fairly be subjected to the duty not onfy 
of dealing honestly but of preserving clear evidence that he has done so* 
In such cases it is seldom, if ever, possible to prove specific acts of de 
ception or of exercise of authority amounting to moral coercion Yet 
the risk of abuse is obviously great The law therefore reverses its usual 
rule of evidence in dealing between man and man Commonly we do 
not presume, without specify* indications that there is anything contrarj 
to good faith in transactions which on the face of them are regular 
But this is the rule between equals persons who are capable of deal mg 
with one another as the accustomed forensic phrase goe« at arm s 
1 V" ' 1 ■ , • «* f l ,H • r* 4 J 

I I 1 


to be free* 

I Active confidence ’—These words indicate that the relationship 
between the parties must be such that one is bound to protect the interests 
of the other This has been held to apply to a trustee an executor an 
administrator a guardian an agent, a minister of religion a medical 
attendant an auctioneer and an attorney Persons standing in a con 
fidential relation towards others cannot entitle themselves to hold benefits 
which those others may have conferred upon them unless they can show 
to the satisfaction of the Court that the person by whom the benefits have 
been conferred had competent and independent advice in conferring 
them 3 

In the case of deeds and poweis executed by ytardanashin ladies, Jt 
is requisite that those who rely upon them should satisfy the Court that 
they had been explained to and understood b) those who executed them* 

CUE 

In a suit for cancelment of a deed of gift executed by the plaintiff in 
favour of the defendant, the plaintiff was a chain by caste, well advanced 
in years and the defendant was hts guru, or spiritual adviser, a Brahmin 
held in high consideration m the locality where he resided The gift 
comprised the whole of the plaintiff s property, and the only reason for 
its execution was the plaintiff s desire to secure benefits to his soul m the 
next world, and his having heard the defendant recite the holy booh called 
Bhagvat Almost immediately after the execution of the deed the 
f ' ' * " ‘ - i- „ 1 0 { fraud 

between 

t re Ison 


1 Nlarldjy 

* Pollock a L<wr of Fraud in Bntiah 
India, pp. 03 M 

9 Itaghunnlfijt v Varjinan las (1000) 
On I* R D25 20 B in G*8 IIolx Lai 


v Mxusammat Jlam P<an (1003) P ft 

J*o 7? of 1003 (Civil) .. 

* Sud tht Lai i Vwmw at Shtobaro* 
Jxotr, (1631) 8 I A 39 7 Cal JMV 
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•alleged for it, and the principle recognized by this section, the burden 
rested upon the defendant to show that the transaction was made without 
undue influence and in good faith , and, in the ab«cnce of such proof, the 
jlaintif! was entitled to obtain cancellation of the deed 1 . 

112 Tlie fact that any person was born during the 
Birth dur continuance of a valid marriage 1 between 
ronciu 8 his mother and any man, or within two 
«re proof <f hundred and eighty days after its dis- 
ire.tin. a c\ solution, the mother remaining unmarried 2 , 
shall be conclusive proof that he is the legitimate son of 
that man, unless it can be shown that the parties to the 
marriage had no access to each other 3 at any time when 
he could ha\e been begotten 

COMMENT 

This section is based on the principle that when a particular relation 
Rbip, such as marriage is shown to exist, then its continuance must prtrna 
_fac\e be presumed* Evidence that a child is born during wedlock is 
sufficient to establish its legitimacy, and shift the burden of proof to the 
party seeking to establish the contrar} 

Sections 112 and 113 are the onlj two sections in which a direct 
attempt is made to establish what is called conclusive proof 1 No rule 
of the kind can be based on considerations of evidence because enquiry 
is altogether excluded The basis of the rule in the first case (s 112) seems 
-to be a notice that it is undesirable to enquire into the paternity of a 
child whose parents have access to each other This section refers to 
the point of time of the birth of the child as the deciding factor and not 
to the time of conception of that child the latter point of time has to be 
considered only to see whether the husband had not access to the mother 3 
I ‘During the continuance of a valid marriage’.—The presumption 
-as to paternity in this section only arises in connection with the offspring 
of a married couple The section applies to the legitimacj of the children 
of married persons only* On the birth of a child during marriage the 
presumption of legitimacy is conclusive, no matter how soon the birth 
occurs after the marriage* Under the section the child born in wedlock 
should be treated as the child of the father who was at the tune of its 
birth, the husband of the mother, unless it is show n that he had no access 
to the mother at the time of its conception, quite irrespective of the 
question whether the mother was a married woman or not at the time of 
the conception 8 


l Jfannu Singh v UmaJat Pande 
(1890) 12 All 523 

* Bhima v Dhulappa, (1904) 7 Bom 
L.R 95 

* Pahnt v Sttho, (1924) 47 Mad 708 
J’al Singh v Jagir, (1920) 7 Bah 369 


* In re Ma Son, (1S90) 1 U B B 
(1892 1890) 74 

* Lmra v Mohammad Hayat, (190~ 
P R No 79 o i 1907 (Civil) 

6 Palam r^Setkn, (1924) 47 ’’ 
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Neither the declarations of the wife, nor her testimony that the child 
was the child of a man other than her husband are admissible, nor of the 
husband that he was not father of the child 

A person claiming as an illegitimate son must establish his alleged, 
paternity in the same manner as any other disputed question of 1 elation - 
ship is established 1 The presumption that children born of a married 
woman during the lifetime of her husband are the legitimate offsprings 
of that woman and her husband, is not conchian e proof of their legitimacy 
and must be regarded as fully rebutted where the woman admittedlr 
lived for years with another person and they both asserted such children 
to be the offsprings of their union* It is upon the person who claims to 
be the legitimate issue of his parents to bring forward satisfactory evid 
ence m support of their marriage 3 

2. ‘Within two hundred and eighty davs after its dissolution, the 
mother remaining unmarried’ —The section does not lay down a maximum, 
period of gestation, and tneretore does not bar the proof of the legitimacy 
of a child born more than 2i>0 days after dissolution of marriage, the 
effect of the section being uieieh that no presumption in fay our of Icgiti 
raaev is raised, and the question must be decided simply upon the evidence- 
for and against legitimacy* V person bom within two hundred and 
eighty days after the death of his father is presumably his legitimate son 5 
When a person claims, under this section to be the son of a deceased 
person, he must prove that he was born within two hundred and eighty 
days after the death of his father® 

3 ‘The parlies to the marriage had no access to each other’.—By 
‘halingno access’is meant haying no opportunity of sexual intercourse , 
and in order to displace the conclusive presumption it must be shown that 
no such opportunity occurred down to a point of time so near to the birth 
as to render paternity impossible To rebut the legal presumption under 
this section it is for those who dispute the paternity of the child, to prove 
non access of the husband to his wife durmg the period when, with respect 
to the date of its birth, it must in the ordinary course of nature have been 
begotten 1 . If the husband has had access adultery on the wife s part 
will not justify a finding that another nian was the father® If a child i* 
born 223 days after the death of the husband, that is under such circum- 
- - x - _x _ _1 .y x _ * 1 -- Mrden of 

during 

Iter married life, « ithout independent evidence being first offered to prove- 


$2 Bom L It 871, p c . 

8 barendra v Itam Oolnnrl, (1D01) 
Bom L R 243, 20 Cal 111,29 1 A 17 
l A arendra v Ham Oobtnd (190*) 
Bom L R 243 29 Cal 111 23 I A 
S A ga Tim / y Aft Chon, (10*'*) *■ 
U B R 23 , . 

8 T,rlol \alh Shr Lul v 
Laelhmin kvnuan (1903) 30 I A *°— 
5 II 1m I R 474, 2) All 401 
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the illegitimacy of the children 1 Under the common law neither husband 
nor wife C3n be examined for the purpose of proving non access during 
marriage In England the presumption of legit mine) may be rebutted 
by proof of the impotence of the husband Under the Indian Ey idencc 
let no such proof can be gi\cn 

Mahomedati law —According to Wabomedan law a chill born six 
months alter marriage or within two jeare after dtiorcc or the death of 
the husband is presumed to be his legitimate offspring If the question 
for decision be one of evidence onl} it will be go\erned bj this section 1 , 
i i, l u. ■ 1 j j I _ s I i 11 v — ™ »t> «oaiy. 


held entitled to inherit as the legitimate son of the secon 1 husband* 

C A S F S 

Where a wife came to her husband s house a few da\ s before he died- 
and remained there up to the tune of his death and it was shown that a 


was^residing with him that the presumption as to the patem ty of the 


set up as leg tun ate it was neJd tnat aiuiougn sum a periou oi gesuujuu 
was perhaps not absolutely beyond the bounds of possibility yet there 


me uui> leasouane miuiug ias agamsi me iegu iat^ <ji me umu 


immoralitv on the part of the wife or adultery with any particular person 
it was held that there being no inherent impossibility of gestation of 330 
or 333 days after co habitation this fact alone though suspicious was not 

l Po'ario v InyU» (1803) 18 Bon AUahdad Khan y Muhammad limait 
468 See Bat Kamla v Babubhat (19“5) rL 000 n * "s" 

S Bom L. R 607 • 
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the arrangement, describes precisely what was done, and admits and 
explains the common carelessness of A and himself 

as to ittutfration (b)—a crime is committed by several persons. A, 
B and C, three of the criminals, are captured on the spot and kept apart 
from each other Each gives an account of the crime implicating D, and 
the accounts corroborate each other in Buch a manner as to render previous 
concert highly improbable 

as to illustration (e)—A, the drawer of a bill of exchange, was a man 
of business B, the acceptor, was a young and ignorant person, complete!) 
under A’s influence 

as to illustration (d)—it is proved that a river ran in a certain course 
dive years ago, but it is known that there hove been floods since that time 
which might change its course 

as to illustration (e)—a judicial act, the regularity of which is in 
question, was performed under exceptional circumstances 

as to illustration (/}—the question is, whether a letter was received 
It is shown to have been posted, but the usual course of the post was in 
tcrrupted by disturbances 

as to illustration (0)—a man refuses to produce a document which 
■would bear on a contract of small importance on which he is sued, but 
which might also injure the feelings and reputation of his family 

as to illustration ( h )—a man refuses to answer a question which he is 
not compelled by law to answer, but the answer to it might cause loss to 
him in matters unconnected with the matter in relation to which it is 
asked 

as to illustration (i)—a bond is in possession of the obligor, but the 
circumstances of the case are Buch that he may have stolen it 

COMMENT. 

Sections 101 to 113 direct on whom burden ul proof will lie Ike 
Court is bound m every instance to presume against the party on whom 
the burden of proof is directed to lie No option is given to the Court a* 
to whether it will presume the fact or not But there are various pr e 
sumptions where room is left for the Court to e \crcise its powers of inference 
The Court can throw the burden of proof on whichever side it chooses 
This section deals with cases of that description It declares that the 
Court may, in all cases whatever, draw from the facts before it, whatever 
inferences it thinks just The terms of the section arc such as to reduce 
to their proper position of mere maxims, which arc to he applied to fact* 

’ " ■’ ’ 1 ’ ' ' j to which 

. Nine of 

' ■ , lptionsof 

fact They are all presumptions which may naturally arise, but the 
legislature, by the use of the word ‘may’ instead of ‘shall’ both in tn» 
body of the section and the illustrations, shows that the Court is not com* 


I Stephen** Introduction to i Videnc* Act 
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pelled to rai«e them but is to consider whether in all the circumstances ol 
the particular case they should be raised* * 

The effect o£ this protision is to make it perfectly cleir that Courts 
■of Justice arc to u«c their own common sense and experience in judging 
•of the effect of particular facts, and that they are to be subject to no parti 


guide its decision, subject, however to certain limitations which it is 
difficult either to understand or to apply but which will be swept away 
by the section (114) m question 2 

Presumptions.—Presumptions are either of Jaw or fact and when of 
law may be either conclusive, prasumptiones juris el dejurt, or rebuttable, 
prasumption.es juris, but when of fact, prasumptiones hominis, are always 
rebuttable Mixed piesumptions are those which are partly of law and 
partly of fact® 

Presumptions of law derive their force from low while persumptions 
of fact derive their force from logic A presumption of law applies to a 
class, the conditions of which are fixed and uniform , a presumption of 
fact applies to tndmdual cases, the conditions of which are inconstant 
-and fluctuating* 

Presumptions of law are drawn by the Court and in the absence of 
opposing evidence are conclusive for the part} in whose favour they 
operate , presumptions of fact are drawn by the jury who may disregard 
them however cogent 5 

As to statutory presumptions, 6ee ss 118, 119 122, 137 of the 
Negotiable Instruments Act, ss 53 and 101 of the Transfer of Property 
Act, s 6 of the Land Acquisition Act (I of 1894) There are various other 
statutory presumptions 

The chief function of rebuttable presumption of law is to determine 
•on whom the burden of proof rests 

.1. ‘Common course of natural events’— This expression is appro¬ 
priate m regard to such matters as the period of gestation or the con 
tinuance of life The legitimacy of a child may have to be decided by 
reference to the term during which in the ordinary course of nature 
gestation may continue 

2. ‘Human conduct’ — Vs an example of an inference to he drawn 
from the conduct of a person the following is apposite It is settled law 
■that where property is entrusted to a servant, it is the duty of the servant 
to give a true account of what he does with the property eo entrusted to 


1 Huthul-irmarastrami Pillai v Ktng 
Emptror (1012) 35 5Iad 397, r b 
* Ga~ttu of ledta March 30, 1872, 
Supplement, 1 p 234 235 


* Phipsin, p 420 

* Jbtd, p 421 

* Jbtd, p. 422 
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rases the Court is entitled to draw hostile inferences and presumptions- 
ftom the actions and statements of the servant 1 

Illustrations—The illustrations given under this section are not 
exhaustive They are merely a few examples of this class of natural 
presumptions and they do not exclude the other numerous cases in 
which such presumptions are constant!} draw n The Court need not 
draw the presumption m any particular case The word used is may*, 
and wherever the informative facts proved overbalance the probabiliti 
that the inference would be a sound and just one,, the Court will exercise 
its Bound discretion in electing not to rest upon the presumption® There 
aro several presumptions recognised m Hindu law Mahomcdan lan 
criminal law etc eg, the original status o! a Hindu feirulv must be 
presumed to be joint and undivided, in a joint Hindu famil} the whole 
property of the farm!} is joint estate in the absence of express contract 
a filahomedan dowry is presumed to be prompt, ever} person aboi e 
the age of fourteen is presumed to be acquainted with the h« of the land, 
the accused is presumed to be innocent 

Illustration (at —This illustration raises two presumptions mz , that 
the person in possession of stolen goods soon after the theft is (1) cither 
the thief or (2) has receded the goods knowing them to be stolen Th> 
question as to which of the two presumptions is to be drawn will depend 
upon the facts of eech particular case The more fact of recent possession 
i f ' •' , ’ « ,' lr not of receipt of stolen 

i' , ' 11 * . ion contemplated in this 

i * 1 * ' 1 possession but the pre¬ 

sumption of guilt which arises from the accused not accounting for hi 4 
_ < , t - « i < t i i - ixi_ _ , e , 3l0n goon 

arise below 

„ opportumt) 

being gi\en fails to account for his possession* But the possession of 
stolen property eien if accompanied by n failure to gi\ c an account a 4 


The mere fact that the accused person points out the } lacp m winch 
the stolen property is concealed docs not gne rise to am presumption 
under this sect ion But where property forming part of t he st olen property 
is produced b\ a person from his house a presumption under it era he 
drawn against him® 


1 Sona JfeaAv A in® Emprror (1024) 

2 Ran 470 NcoJEm/erorv AbhtlGant, 

(1023) 27 Rom L K 1373 

* 3S orton 299 


R (1807 1901) 171 j 

1 Emptror v Hart (1904) fl It ni fe¬ 
lt 887, 893 £<><. Saiga Charon Manna 
v Emptror, (1924) C2 Cal 223 n 

• JnoSirUAv Qirtnbmjrrrr (18*3) 

II Cat 160 IC3 , „„ 

® Emptror v SMryufrn J a (t®30) «*- 
Rom I- P 674 10 Rom Cr C 340 
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Possession must be a recent possession Lapse of time rebuts the 
presumption Where stolen articles of a \ery common description con 
sistingof jewellervof a\cn ordinary type and bv no means of distinctne 
appearance were found m the possession of a person sit months after the 
commission of the dacoity such possession was not deemed sufficient to 
call uj on the accused to explain his possession 1 * 

But to rai«c this presumption legitimately the possession of the 
stolen property should be eiclusiie as well as recent If for instance, the 
articles stolen were found on the person of the accused or in a locked up 


himself of the theft or man open box to which others had access this 
would raise no definite presumption of his guilt 3 

The presumption in this illustration is not confined to charges of 
theft but extends to all charges howe\er jenal not excluding even 
murder Therefore where a person charged with dacoity is shown to have 
been in possession of part of the stolen property soon after the dacoity 
it mav be presumed that he was one of the dacoits or that he received tho 
property knowing it to have been stolen at the dacoity 3 

Illustration (b) —An accomplice is one concerned w ith another or 
others in the commission of a crime* An accomplice is one who is a guilty* 
associate in crime Where the witness sustains such a relation to the 
criminal act that he could be jointly indicted with the accused he is an 
accomplice 11 Where the accomplice is not really a criminal but a spy 
or informer his evidence does not require am corroboration 6 

The corroboration in the case of an accomplice must poin to the 
identification of the person charged with the j articular act with which 
the direct eudence connects him The corroboration in material parti 
culars must be such as to connect or identify each of the accused with the 
offence 3 

In point of law an accomplice is a competent witness against an 
accused person "" " 

is dictated by 
settled course 

special circumstances upon the uneorrobo ated testimony of an accom 
j lice* The corroboration which the common law requires is corroboration 
m some material particular tending to show that the accused committed 
flie crime charged It is not enough that the corroboration shows the 


1 E i>tror \ Sur/har Smgh (1906) 29 
All I3S \ yi \aal v Queen Empreee 
(ISS-j) S J L. B 366 

* Best l^th Edn b 21° p 197 

S Jia nenrup Singh v King Emperor 
(19*<l) 9 Pat 60(j Q een Lmprett v 
Sami (1890) 13 Mad 4 o. 

* X\ I art n 

4 Pu atm a Counden x Emperor, 


(1903) 27 A tad. 2'1 2'7 
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* Pebali Mohan Chahrarartj 
peror (1928) 56 CaL IjO 
8 Pegx Gallagher, (1875) 13 
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witness to have told the truth m matters unconnected with the guilt of 
the accused 1 See Comment on b 133 infra 

Illustration (c) —-The presumption on which this illustration is founded 
is in accordance with the maxim omnia prasumuntur nte esse acta i e 
all things are presumed to he done in due form The principle of the 
maxim has in man} instances been recognised in support of the solemn 
acts of even private persons Thus if an act can only he lawful aftei 


tion m favour of these instruments partly because it is important t 
presene their negotiability in tact and parti} because the existence of a 
\ahd consideration may reasonably be inferred from the solemnity of 
the instruments themselves and the deliberate inode in which they arc 
executed 3 

Sections 118 and 119 of the Negotiable Instruments Act lay down 
certain other presumptions 

The explanation to this illustration speaks of a man of business 
which in its well known popular sense must mean a man habitualh 
engaged in mercantile transactions or trade' 1 

Where the part es arc the debtor and a money lender a Court mav 
\ resume that the debtor did not give a free consent to the terms of an 
agreement between them when such presumption is not inconsistent with 
the other facts disclosed 4 

Illustration(d) —This illustration is founded on the presumption whicl 
exists in favour of continuance or immutability 

* It is a \er} general presumption that things once proved to hav 
existed in a particular state are to be understood as continuing in that 
state until the contrar} is establ shed by evidence either direct or cir 
cumstantial Thus where seism of an estate has be n shown its con 
tinuance will be presumed as also will that of the authority of an agent 
The ordinary legal presumption is that things remain m their origins! 
state® If a person is shewn at one tune to be a member of a joint Hindu 
family it will be held under this illustration that he never separated a 
all unlc°3 the contrary is proved 

Sections 107 100 deal with particular applications of the principle f 
vhich this illustration is the general expression 

Illustration (e) —The rule embodied in this illustration flows from tl ** 
maxim omnia prasumuntur rite et solemmter esse acta l e , all acts art 


1 rex v BasUmUe [1010J 2 1vB 
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presumed to have been rightlv and regularly done ‘ The true principle 
intended to be com eyed by the rule, omnia prasumuntur rite el solemniter 
■esse ac*a , v seems to be, that there is a general disposition in courts of 
justice to uphold official, judicial, and other acts, rather than to render 
them inoperative and with this view, where there is general evidence of 
acts having been legally and regularlv done, to dispense with proof of 
vtrcum'tances, strictlv speaking essential to the validity of those acts, 
and by which they were probablj accompanied m most instances, although 
in others the assumption rests solely on grounds of public policy ’ 1 * 


If an official act has been proved to have been done, it will be presumed 
to have been regularly done It does not raise any presumption that 
an act was done, of which there is no evidence and the proof of which is 
essential to the plaintiff s case 3 But the Privy Council has held that in 
the absence of evidence to the contrary it has to be presumed that the 
procedure laid down m a statute \ as duly followed and that proper 
v*atutorj notice was given 4 The Calcutta High Court has recenth 
1 eld that the Privy Council h«-s v irtually o crmled the decisions in which 
it is laid down that it is not sufficient for the purpose of proving service 
< f notice to rely on the presumption arising out of this section 4 

Where a person was tried for and convicted of a breach of certain 
bv laws purporting to have been duly passed by the Municipal Board, it 
was held that the presumption was that such by laws had been passed 
v lth due regard to the necessary procedure and were not illegal, and that 
it lay upon the accused to object to their validity and was no part of tin 
■duty of a Court exercising appellate or re visional jurisdiction to enter of 
its own motion into the ouestiun whether ■such rules had been properly 
framed in accordance with the provisions of the law on that subject* 
Entries in Collector's book are presumed to be correct having regard 
1o ills (e) and (/) T 

See ss 79 86 as to the presumptions of this kind in respect of docu- 
i lents 

Illustration (f) —The illustration leaves it to the discretion of the 
Court to presume that a common course of business has been followed 

i licit, 12th Edn e 3>3,p.312 Ghost (1930) 57 1 A 214 

* ‘ 1 1 1 ‘ ***■*—"■' * Stlhar Biswas v J Sahara 

Bit jBiirem Ktshore J lamtya, (• 
35C.U J. 1239 / 

■ " • Queen Empress v Ram C 

. ■ (1897) 19 AIL 493 »* 

_ t yia)jmed Solaiman y f 

4 Ji'endra \ a~h Ghost v Monmohon Chandra Singh, (1922) 50 Cal 
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witness to have told the trnth in matters unconnected with the guilt of 
the accused 1 See Comment on s 133, infra 

Illustration (c) —The presumption on which this illustration is founded 
is in accordance with the maxuu omnia prasumurdur rite esse acta, 1 e 
all things are presumed to be done m due form The principle of the 
maxim has, in many instances been recognised in support of the solemn 
acts of even private persons Thus, if an act can only be lawful after 
the performance of some prior act due performance of that prior act will 


tion in favour of these instruments partly because it is important to 
preserve their negotiability in tact and partly because the, existence of i 
lalid consideration maj reasonably be inferred from the solemnity of 
the instruments themselves and the deliberate mode in which they art 
■executed ’ a 

Sections 118 and 119 of the Negotiable Instruments 4ci Jay down 

< ertam other presumptions 

The explanation to this illustration speaks of a man of business 
which in its well known popular sense must mean a man habitualh 
engaged in mercantile transactions or trade’ 

• "Where the parties are the debtor and a money lender a Court ma\ 
presume that the debtor did not give a free consent to the terms of an 
agreement between them, when such presumption is not inconsistent with 
the other facts disclosed* 

lllustration(d) —This illustration is founded on the presumption which 
exists in favour of continuance or immutability 

‘ It is a \ery general presumption that things once proved to havi 

< xisted in a particular state are to be understood os continuing in that 
state until the contrary is established bj evidence cither direct or cir 
cumstantial Thus where seism of an estate has be n shown its con 
tmuance will be presumed as also will that of the authority of an agent’ 

1 ' i their original 

t joint Hindu 
separated a 

all unless the contrary is proved 

Sections 107 109 deal with particular applications of the principle * f 
which this illustration is the general expression 

Illustration (e) —The rule embodied m this illustration flows from tl c 
maxim omnia prasumunlur rite et solemmter esse acta, i e, all acts are 
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presumed to have been nghtlv and regularly done Tlxe true principle 
intended to be comejed by the rule, omnia prasumuntur rile el solemniter 
•esse ee*a, v ee^nrs to be, that there is a general disposition in courts of 
justice to uphold official, judicial and other acts, rather than to render 
them inoperativ e and with this Mew, where there is general evidence of 
acts having been legal!j and regularlv done, to dispense with proof of 
■circumstances, strictlv speaking essential to the validity of those acts 
an 1 by which they w ere probabl) accompanied in most instances although 
in others the assumption rests 'olely on grounds of public policy 1 

liabil 
for t 

that t ‘ 

sumption can be made in fa\ our of the things prescribed by the Act having 
been done If for example publication of a notice was essential under an 
Act in order to bind a person such publication must be distinctly proved* 
If an official act has been proved to have been done, it will be presumed 
to have been regularly done It does not raiso any presumption that 
an act was done of which there is no evidence and the proof of which is 
essential to the plaintiff s case' 1 But the Privj Council has held that in 
■the absence of evidence to the contrary it has to be presumed that the 
procedure laid down in a statute v as dulj followed and that proper 
s*atutorj notic v as given* The Calcutta High Court has recenth 
held that the Pnvj Council has \ irtuallj overruled the decisions m which 
it is laid down that it is not sufficient for the purpose of proving service 
< f notice to rely on the presumption arising out of this section 4 

Where a person was tried for and convicted of a breach of certain 
1 v laws purporting to have been dul} passed by the Municipal Board, it 
\ «-s held that the presumption was that such bv laws had been passed 
v ith due regard to the neces^ar) procedure anl were not illegal and that 
it lay upon the ac used to object to their validity and was no part of the 
duty of a Court exercising appellate or re visional jurisdiction to enter of 
its own motion into the ouestion whether such rules had been properly 
framed m accordance with the provisions of the law on that subject 11 
Entries in Collector's book are presumed to be correct having regard 
"to ills (e) and (/)* 

See «s 79 86 to the presumptions of this kind m respect of docu 
i lents 

Illustration (f) —The illustration leaves it to the discretion of the 
•Court to presume that a common course of business has been followed 

1 lk«t 12th. Edn s 3i3 p 31* Ghwe (1930)571 \ 214 
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but tJ ic Court is not bound to presume it 1 la commercial transaction^ 
tlie presumption is that ilie usual course ol business was followed b\ tbe 
parties thereto » 

“Many presumptions are drawn from the usual course of business in 
public offices W ith regard to tbe course of the post if a letter is put 
into a post office, that is prima facie proof, until the contrary appears, 
that the partv to whom it is addressed recen ed it m due course” 2 ‘Post 
marks on letters —when capable of being deciphered,—are prime facie 
evidence that the letters were in the post at the time and place therein 
specified If a letter properly directed is proved to have been cither put 
into the post-office, or dein ered to the postman, it is presumed, from the 
known coutsc of business mthat department of the public service, that it 
reached its destination at the regular time, and was recened bi the person 
to whom it was addressed* * 

person in answer to a claim for arrears of taxes by a Wumcipalitv 
alleged that the taxes were illegal because no notice hid been gnen b\ th< 
Alunicipahty to the Commissioners It was held that lie must pro\c the 
defence and w the absence o* such proof the Court would presume that the 
Municipality had used the regular procedure and that tbe common cour-o 
of business had been followed m the particular cases* Where the facts of 
\ particular ease can form a foundation for a fair presumption that an 
application was made the Court is entitled to presume that it was made 
The effect to be gnen to tbe word ‘ refused’ on a registered coi era * 
proof of tender of the packet to the addressee is one of fact and v. ill dej on l 
upon the circumstances of cadi case 0 
See ss 16 and 32 (2) 


md which is available gives rise to a presumption against the lari' 
• ’ * ’act 

spil 

nd 

E\cry thing is to be presumed against a parti keeping bis adye'wai' 
oat of possession of the property, and out of possession of theeudeifi 
and taking means to retain that c\idenee in his ou n custody 8 

Where the pUintifi cited wj^ne^es and, when they appeired decluH 1 
to V'.ovi them, exauutwd, it held thwt, the vufercuee wet uuUvcU to 1* 
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* 13th r In , 8 401 p HI 

® Taj lor 11th I dn * 179 p 173 

* Afu of V/oIip rv S>al aput 

‘Jpnininj and iVtannj Compmj ([HljJ 


8 Jhlehanl y Jon a In (IflAd 2 
Ilnm I I C"1 Tnt (>al t A r th'" 1 - 
(1807)22 r^tn 72* , 

e (op ft hnth a (iaol)3 Jhn 1 
T 420 

' V oilrt Pi and \n cer All 9th E*. i 


(1K7«.) 2 M 1 A 113 12 



SEC 1H ] 


LLRllEN OF IIOO* 


drawn from tins conduct Mas that tho'C wrtne'se* 5 , on examination anil 
cro«s examination, would lm c deposed to a state of facts exactly that 
*-et up in the defendant’s answer* The non production of account boohs 
In a party when such account boohs would throw light on some of the 
issues in the case would raise the presumption that if the boohs had been 
produced the result would have* been unfavourable to the party not pro 
dneing them* 

The presumption laid down in this illustration was held to apply to 
the case of counsel engaged in a suit who should not ha\ e been, under tl e 
circumstances, counsel but should hate been called as witness 3 

Illustration (h).—Refusal to answer a question is i legitimate ground 
•of imfa\ ourable inference again«t the person who nwj ausw cr the question 
fcees 118 (4), infra But this illustration does not contemplate the case 
< f witnesses who are not compelled to answer on the grounds of privjle 0 c 
(vide ss 121 129) 

See 8 342, Criminal Procedure Code (4ct \ of 1898) 

Illustration (i)—This presumption is foumled on the uatnral sup 
\ osituin. that a man will protect his own interests bv 6ecurmg his bond 
Jiefore or at the time of discharging it Where the instrument of a debt 
and the security for that debt are found in the hands of the debtor, th< 
prima facie presumption is that the debt has been discharged 4 If i. 
pro-note is in the hands of the maker, there is a presumption that it has 
been paid off If the drawee alleges that the maker came into possession 
of the note unlawfull) the onus is on him to prox e it This illustration 
only refers to presumption that may be raided It does not follow that 
such presumptions w ould shift the onus of proof 

In a suit on a bond for money, plaintiff alleged that Ins non production 
of the document was due to the fact that the defendant had stolen it 
The defendant admitted the execution of the bond, but alleged that 1 c 
had p3id it, it was held that the burden of proof was on the defendant to 
proxe payment, either by the production of the bond, or other evidence 
or by both 5 

In a suit for monej due ou a mortgage bond, the plaintiff produced 
only a copy of the document, alleging m his plaint that it had been lost 
The defendant admitted its execution, but alleged that the debt had been 
discharged, and in support of his allegation he produced the original 
document containing the endorsement of the mortgagee through her agent 
of payment of the debt The Subordinate Judge, relying on this section 
put the onus on the plaintiff, who, to account for the possession of tb< 
bond by the defendant, set up a ca'e supported by witnesses which both 

" ’ " 40 Cd 

4 Bhmj Hohg Kmig t Pamanalltn 
■ Chttiy, (1102) 29 L A 43, 29 C»L 334, 4 

■ Bom L. R 3'8, r c 

’ ■ - < * Ckun t A«ar v Ldat Ram, (18«3) 6 

, . - ‘ AU 73, Aung Sfyot r U!a J fny, (lojtq 

10 L. R. R. 2e 
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the plaintiil based on a theory of their own The Privy Council held 
(reversing that decision) that the first Court was right m holding that the 
production bv the defendant of the bond with the endorsement of pav 
mcnt cast on the plamtifi the burden of proving that the debt was still 
outstanding and that the appellate Court should not have disregarded 
the presumption under this section m favour of a poseibilitv” based on 
surmise 1 . 

"Where plaintiff sued for monw due upon bindi* (bills of exchange) 
hut alleged their lo-'S, whilst defendant admitted execution, but pleaded 
payment and subsequent destruction of the documents it was held that 
failing production of the huivlm bv the defendant there was no presumption 
that the ftttndis had been discharged and the onus was upon the defendant 
to prove payment*. 

1 WoA ownol Mthdt (|o»i’ Kh \ 3 Dl i *> r ;J v >i trltt Stiqh (l Q i>) 

Mandir Do* 39 I A 14 Ul 0 Uh r*7 

oil 14 Ron I p 1071 



CHAPTER VIII. 

ESTOrPEL 

115. When one person 1 has, b\ his declaration,. 

act or omission, intentionally caused or 
s 0Ilpe, permitted another person to believe a 
thing to be true and to act upon such belief 2 , neither he 
nor his representative shall be allowed, m an\ suit or 
proceeding between himself and such person or his re 
presentatn e, to deny the truth of that thing 

Illustration 

A intentionally and falsely leads B to believe that certain land be 
longs to A, and thereby induces B to bu} and pa} for it 

The land afterwards becomes the propertj of A, and A seeks to set 
iside the sale on the ground that at the time of the sale, he had no titk 
He must not be allowed to prove his want of title. 

COMMENT. 

Estoppel is based on the principle that it would be most inequitable- 
ind unjust that if one person, by a representation made, or by conduct 
amounting to a representation, h3s induced another to act as he would 
not otherwise have done, the person who made the representation should 
be allowed to deny or repudiate the effect of his former statement, to the 
loss and injur} of the person who acted on it 1 Estoppel is a rule of 
evidence which precludes a person from denying the truth of some state 
meat previously made by himself No cause of action arises upon estoppel 
itself 

Estoppel differs from presumptions An estoppel is a personal dis 
qualification laid upon a person pecuharl} circumstanced from proving 
peculiar facts whereas a presumption is a rule that particular inferences 
shall be drawn from particular facts, whoever proves them* 

Estoppel is based on the maxim, alltgans contrana tion esi audiendus, 
and is that species of prcesumptio juris et de jure, where the fact pre 
Humcd is taken to be true, not as against all the world, but as against a 
particular part}, and that only by reason of some act done it is in « ' 
i kind of argumentum ad hominem Hence it appears that ‘ 
must not be understood as synonymous with ‘conclusive evidence’ 
former being conclusions draw n bv law against parties from 

l tirat ChvM Ur Dot v Gvpal Chunk, r*lird r S-art (HIT 
Lnh> (1P‘>2)J'* I 201 215 2111 * Mephen 1**. 
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facts wliile 1 j the latter is meant some piece or nu,s3 of evidence, sufii 
cicntl) strong to generate conv iction in the mind of a tribunal, or rendered 
conclusive on a part>, either by common or statute law 1 

The doctrine of estoppels has however been guarded with grcit 
strictness not because the party enforcing it is presumed to be desirous 
of excluding the truth but because the estoppel may exclude the truth 
Hence estoppels must be certain to every intent for no one shall l 
1 1 “ " * v " *ruth, unless it he in plam contradiction t'» 

These last words extend, not only to i 
but also to those of all persons tfroujl 
i(7 om 7 e claims or to express the ^ame sentiment in the technical language 
* 1 — 1 ow ‘ ° I> »/7 w/T , «/! t nrujr! and unites Lord 

as heir« 
d thirdlv 
tesy, tb 
defending 

in right of their n ives executors and administrators In all these an l 


his position but of a transferee from such peison and it binds noi on 
the persons whose representations or actings have created it but iH 

criminal 
to set up 

Estoppel and res judicata—Estoppel differs iroin res judicata (1) 
Estoppel is part of the law of evidence and proceeds upon the equitable 
principle of altered situation the doctrine of res judicata belongs to 
j rocedure and is based on the principle that there must be an end to lit! 
^ition 

(2) Estoppel prohibits a party from proving anything which con 


(3) Fstoppel shuts the mouth ol a party, res jua u la « 
jurisdiction of the Court 1 

Putin the most simple and colloquial way, res judicata preclii 
« man a\erring the same thing twice o\er in successive litigation* whii 
sstoppel prevents him sajmg one thing at one time and the oj p* «itc at 
another 5 

* Uc*i i•nil i<i 

* T»v lor 11th 3 

* liny Kumar 
T l>ura IMulIah 
Kir, 


n b 533 p 4C3 
» W p Bj 
Jflgannoth Prasha l 
(lOlK) 20 1-im L. U. 


» \\ oodrofle an 1 Vi «cr \l» W* 

‘ » CasamnUy r 5 r Cum Mo J- 1 *'' 
Air (1011) 13 Bom L. It "1" lV 
lit m 214 
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Kinds of estoppels—There are different hinds of estoppels (I) 
estoppels bv matter of record, (2) estoppels by deed . and (3) estoppels 
in jxn$ 

Estoppel by mailer of record.—A matter of record is something pirt 
of the records of a t onrt It is at once the uarratn e and the proof of its 
proceedings Estoppel by record results from the judgment of a com 
petent Court The law . ’ 1 ' 

appeal and otherwise oft 
opportunits and fails, or 1 

subsequenth re open or dispute that decision Vnd not onlj the parties 
themsehes, but also the heir, executor, administrator, and assign of each 
of them are bound bv the decision for they are ‘pnVJ to the estoppel' 

Fstoppel bj matter of record is chiefly concerned with the effect of 
judgments and their admissibility in evidence, and this kind of estoppel 
is dealt with bv ss 11 to 14, Civil Procedure Code, and ss 40 44 of the 
Indian Evidence Vet 

The force and effect of a judgment depend first upon the nature of 
the proceedings m which it was rendered, i e , upon the question whether 
it was an action m t em or in personam , and second!} upon the Jorum in 
which it was pronounced, i r , upon the question whether it was a judgment 
of a domestic or foreign Court The record of a judgment in rent is 
^enerall} conclusiie upon all persons In other cases, so far as the record 
purports to declare rights and duties, its material recitals import absolute 
\crity between the parties to it and tho«e who claim under them The 
* - ' - —x- .£». iv polled constitutes the estoppel 

■ tber the judgment necessanh 

• , es, if it results in res judicata 


his assertion m that deed Both parties and all claiming through or 
under them are bound bj the Jancuage of the deed But where the 
lecitals in a deed are obuouslv the statement of one party alone, he and 
his pn\ les alone will be estopped bi them 

The doctrine of English law as to estoppel b} deed does not apph tu 
written instruments m India Deeds and contracts in this countn a-* 
to be liberallv construed The form of expre-'ion, the literal sense is 


i flipl «. 6th RJu, ip 
IVnodroffe «>l Ameer All, 


■ 406 - 410 -, 
<>th EOn, 


p 

* PUckt, nr AoLII.p. 
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facts, while b\ the latter is meant some piece or mass of evidence, suffi 
cientl) strong to generate conv iction m the raind of a tribunal, or rendered 
conclusive on a part}, either bj common or statute law 1 

The doctrine of estoppels has, however, been guarded with great 
strictness, not because the party enforcing it is presumed to he desirous 
of excluding the truth but because the estoppel may exclude the trut< 

Ufliw.0 PO+«TV?w»la »*,» o* Vw» rai44<n +/« a, flrv (r.T Bn nns otiolf Jlf 

>n to 
. to l 

man s own allegations auu acts, uui aiso to inose 01 ait persons Imough 
ii7iani he claims, or, to express the same sentiment m the technical language 
of the law, estoppels are usually binding upon parties and pnnes. Lord 


tenant in dower, the incumbent of a benefice”, husbands suing or defending 
in right of their wives , executors and administrators In all these and 


Estoppel applies not only in favour of the person induced to change 
his position but of a transferee from such person and it binds not onh 
the persons whose representations or actings have created it, hut all 


a different storj 

Estoppel and res judicata—Estoppel differs from res judicata , (1) 
Estoppel is part of the law of evidence and proceeds upon the equitable 
principle of altered situation, the doctrine of res judicata belongs to 
procedme and is based on the principle that there must be an end to liti 
gation 

(2) Estoppel prohibits a party from proving anything which con 


Put in the most simple and colloquial way, res judicata preciwup 
a man averring the same thing twice over in successive Ijtigations, whi o 
■estoppel preients him saying one thing at one time and the oppo'tte 
■another 5 

* Best, 12th >dn s G33, p 403 * Woodroffe and Ameer All, Oth > Jn 

* Taj lor, Uth Ed, s 00, p 93 p S50 „ „ .. 

* Jinj Kumar Jaganuath Pratt ail * Catamolly r Sir Currunbh n * 

r Surd Abdullah (1018) 20 Born L. R. him (1911) 13 Bom L R 71*, »'•" *> » 
8 1,m Boro 214 
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Kinds of estoppels—'There are different Kinds of estoppels (1) 
estoppels br matter of record, (2) estoppels by deed , and (3) estoppels 
m pais 

Estoppel by matter of record —A matter of record is something part 
< f the records of a Court It is -it once the narratn e and the proof of its 
proceedings Estoppel bj record results from the judgment of a coni 


subsequenth re open or dispute that decision \nd not only the parties 
themsehes but also the hear executor administrator, and assign of caih 
< f them are hound by the decision for thev are pnvj to the estoppel 

Estoppel bj matter of record is chiefly concerned w ith the effect of 
judgments and their admissibility in e\idence, and this kind/ of estoppel 
h dealt with by ss 11 to 14 Civil Procedure Code and ss 40 44 of the 
Indian Evidence \ct 

The force anl effect of a judgment depend first upon the nature of 


«»f a domestic or foreign Court The record of a judgment tn rein is 
„enerall\ conclusne upon all persons In other eases so far as the record 
j urports t6 declare rights and duties its material recital* import absolute 
tent} between the parties to it and tho«e who claim under them The 
estoppel arising from or fixed bj the fact enrolled constitutes the estojipel 
of a judgment And to the question whether the judgment necessa rdi 
creates an estoppel, the general answer is jes, if it results in res judicata 
no, if it docs not 1 


in an} action between him and the other part} set upthecontrun of 
his assertion in that deed Both parties and all claiming through or 
under thei i arc bound bj the language of the deed But where the 
iccitals in a deed are obtiou«lx the «tatement of one partv alone he an l 
his pm ics alone will be estopjied b\ them 

The doctrine of English law as to estopjiel bj deed docs n >t ajyH tu 
written instruments in India Deeds and contracts in this countn »r 
to be lihcralh construed The form of exj region th** literal seim is 


l Jtisil w Uh Edn , tip 4U6-4UI-, 
•\\ooitOiffc «nl \raecr Mi nth Edn , 
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facts, while bj the latter is meant some piece or mass of evidence, suffi¬ 
cient!} strong to geneiate com iction in the mind of a tribunal, or rendered 
conclusive on a part}, either b} common or statute law 1 

The doctrine of estoppels has, how ever, been guarded with great 
stnctnesB , not because the party enforcing it is presumed to he desirous 
of excluding the truth hut because the estoppel may exclude the truth 
Hence estoppels must be certain to every intent, for no one shall be 
prevented from setting up the truth, unless it be in plain contradiction to 
his former allegations and acts These last words extend, not only to a 


position than the party through whom he derives his title , but that, if 
the latter is not at liberty to contradict what he has formerly said or done 
the former Bhall be subject to a like disability 1 

Estoppel applies not onlj in favour of the person induced to change 
his position but of a transferee from such person, and it binds not onh 
the persons whose representations or actings hav e created it, but all 

l 

a different storj 

Estoppel and res judicata —Estoppel differs from res judicata , \\) 
Estoppel is part of the law of evidence and proceeds upon the equitable 
principle of altered situation, the doctrine of res judicata belongs to 
procedure and is based on the principle that there must be an end to htl 
j.ation 

(2) Estoppel prohibits a party from proving anything which coil 


Tut in the most simple and colloquial way, res judicata ynwV&dy- 
a man averring the same thing twice over in successive ljtigations, whi < 
■estoppel prevents him saying one thing at one time and the opposite 1 
-another 5 


4 Woodrofle and Ameer All 9th M n 
P » Catamally v Sir Cumtibhai lba 
hit> (1911) 13 Bom L.B 7«‘. <W) » J ' 
Bom 214 
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Kinds of estoppels—There are different hinds of estoppels (1) 
estoppels br matter of record, (2) estoppels by deed } and (3) estoppels 
in pais 

Estoppel by matter of record —A matter of record is somethin" part 
of the records of a Court It is at once the narrativ e and the proof of its 
proceedings Estoppel by record results from the judgment of a com 
petent Court The law allow® a »*•*♦» a—' 
appeal and otherwise oft 
opportunity and fails, or 1 

subsequently te open or c 

themsehes but also the heir executor, administrator, and assign of eacli 
of them are bound by the decision, for the} are pnvj to the estoppel’ 

hstoppel b} matter of record is chiefly concerned with the effect of 
judgments and their admissibilit} in evidence, and this hind.of estoppel 
is dealt with bj ss 11 to 14, Civil Procedure Code, and ss 40 44 of the 
Indian Evidence Vet 

The force and effect of a judgment depend first upon the nature of 
the proceedings in which it was rendered, t e upon the question whether 


iiisuig irom or fixed by the fact enrolled constitutes the estoppel 
of fl judgment Vnd to the question whether the judgment necessanlj 
creates an estoppel, the general answer is, yes if it results m res judicata 
no, if it does not 1 


in an} action between him and the other part}, set up the contrary of 
his assertion in that deed Both parties and all claiming through or 
under them, arc found b} the language of the deed But where the 
jccitals in a deed are obwoush the statement of one jiartv alone, he anil 
Ins pm les alone will be estopped bt them 

The doctrine of English law as to estoppel b} deed does not ajipli to 
written instruments in India Deeds and contracts in this countn are 
to lie liberally construed The form of expre««ion the literal w*n*c is 


1 lljRlIlWt ItK 

an 1 V 1 


Edn, pp 406-410, 
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‘ the parties which the 
in this count!) is of 

■ by deed has been ex 

picAai) ui couuieurtuceu n> iajuiis ousutt aim equity’require no more 
than that a part) to an instrument should be precluded from contradicting 
it to the prejudice of another person, when that other person or person 
through whom the other person claims has been induced to alter 
his position by \ irtue of the instrument, but when the question arise* 
between the parties or the representatives of parties who at the time of 
the execution of the instrument were aware of its intention and object 
and who have not been induced to alter their position by its execution 
justice m India will be more surely obtained b) allowing any partv, 
whether he be plaintiff or defendant, to show the truth' 1 . 

Estoppel In pals —'Estoppel in pais (1 e , “in the country,” or “before 
the public”), or more full) * estoppel in pais dehors the instrument” (i e. 
w ith regard to matters outside a record or deed) as known to the common 
law was of an entirely different character to the estoppel in. pais of the 
present day “Indeed the estoppel tn pais of the present day has grown 
up entirely since the time of Coke and embraces cases never contemplat 
ed in that character by him or b\ the lawvers of even much later time* 
though the old lines are often visible in the newer pathways ” Estoppel 
vi pais has now come to mean estoppel b) conduct or representation 
This class of estoppel obviously stands on a v ery different ground from 
the two preceding ones To raise an estoppel by conduct, a person must 
by word or conduct induce anotherto believe that a certain state of things 
< xists, and so cause that other to act on that belief in a way he would 
not have done had he known the facts, so that, if in an action between 
them the person making a representation were allow ed to prov e the true 
facts—to tell the truth—the other person would be prejudiced If the*® 
two conditions are fulfilled, then the person making the representation will 
not be allowed to deny its truth in an) action between him and the person 
to whom he made it or the persons who claim m the same right But m 
my other action he can deny its truth The ways m which a person mat 
make such a representation are infinite He may speak or write, act or 
omit to act, or act negligently 

Estoppel in pais arises (1) from agreement or contract, and (2) from 
act ox conduct of misrepresentation which has induced a change of position 
in accordance with the intention of the party against whom the estoppel 
" ' " - ’ "" "7 SectionsllG 

the tenant, the 
. . But the dn 

* Lam Lai Sell v Aanai Lai Sell John/ton \ Go} al Singh, (1031) 12 Enli 

( 18 SG) 12 Cal 6C3, Hanoomanpertaud 640 ___ ... 

}‘indatj v J/i isrumal JSabooec Jfunra) * Parau Singh \ Loljt (18*7) I »•*- 
K nominee, (18>11) 0 M I \ 393,411, 403, Johnntjn \ Gopal Singh *"P 
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tmet ion between estoppel b\ contract and estoppel b\ conduct is not 
preserved in the Evidence Act The sections relating to estoppel in the 
Evidence Act are not exhaustive Cases of estoppel may arise which 
a^e not within the purview of these sections' Estoppels in the sense in 
which that term is used in English legal phraseology are matters of in 
finite varietv and are b) no means confined to the subjects which arc 
dealt with in ss 115 to 118 A man mar be estopped not onlv from giving 
particular evidence but from doing any act or rely mg upon any parti 


s IS of the Specific Relief Act and ss 41 and Id of the Transfer of Pro 
jiertv Act 

This section is founded upon the doctrine laid down in Ptclard\ 
Sears* munch that where a person by his words or conduct wilfnllv 
causes another to believe the existence of a certain state of things, and 
induces bun to act on that belief, so as to alter his own previous position 
the former is concluded from averring against the latter a different state 
of things as existing at the same time* The doctrine embodied in thi® 
section is not a rule of equitv, but is a rule of evidence formulated and 
applied in Courts of law 1 If a man under a verbal agreement with a 
landlord with a certain interest m land, or what amounts to the same thing 
under anexpectation created and encouraged by the landlord that he shell 
have a certain interest, takes possession of such land with the consent of 
the landlord, and upon the faith of such promise or expectation with the 
knowledge of the landlord and without objection by him, lays out money 
upon the land, a Court of equity will compel the landlord to give effect 
to such promise or expectation The Crown too comes within the rang*- 
of this equity*. 

Scope.—To bring a ca«e within the scoj c of this section three thing-* 
are necessary, viz 

(1) There must have been a declaration act, or omission, which 
amounts to an intentional causing or permitting belief m another, 

(2) there mu«t have been belief on the part of that other, and 

(3) there inu«t have been action on the faith of that declaration a< t 
or omission, that is to say the declaration act or on ission actuallv cam *d 
another to act on the faith of it, and to "Iter his former position 

I ‘Person’—Whether a minor Is a ‘person*—There was adiffefen < 
of opinion between the Bombav High Court and the other High Cou*-* 
on the question whether the provisions of estoppel applied to minor* 
But recenth m a Full Bench case the Bnmluv High Court has agreed 


> J?kj> ('hand ( both v Xorrceirrr 
Chandra Chandra, (I'HO) 33 (»l •>! * 
There are derisions wlueh lav down that 
llice eectifinv are ev) au«tn-r see (tinat 
, nnuntt A halun v Ilarwint Lai Bincat 
(1WS) 13 Cat- W4 

s Canyrs Manufacturin'} (Vi T V nrnj 
M»R.(ISS0)5Cal fiff» 


« (IW7) G K A I- t a 4-i 

* I /***-!pnl Corporation of R mlay ^ 

Srentary of Bta'r, 21 J}„tij 'SO 7 

Bora Ik J* 27 

* JIantrifo! Corporator of Rom'xr, 
x Srrrrltry (f\tau (1*14) 7 !«• m L. I 
S', “1 U m 
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. v, u <*t lie is of age and therc- 

1 o « uuiei to enter into a contract with him, the infant is not 

< stopped from setting up infancy m an action founded on the contract 1 II 
Beaumont, C J has observed that * no person can In the application of 
the law of estoppel or by an) rule of procedure, acquire or ha\e assigned 
to hun a status or legal capacity which the suhstantn e law denie® to him, 
and, in my opinion, it makes no difference w hether the misrepresentation 
on which the estoppel js sought to be founded is made fraudulently or 
innocent!) ”* 

The Bombay High Court had, even before this full bench decision, 
held that if a person had made independent inquiries as to the age of a 
minor and had not been deceived bj what the minor had told him, then 
the minor was not estopped from pleading his minority 3 

The Calcutta High Court has decided that the term ‘person’ s”" 1 *>s 
onl) to a person of full age and ■* i 

■w* v ■ * 

< . - ., aiim , mifc their Lord “hips 

< ^ v u«cessar\ to deal with that question now The\ consider 
it clear that the section does not apph to a case like the present, when 
the statement relied upon is made to a person who knows the real facts 
and is not misled bv the untrue statement There can be no estoppel 
where the truth of the matter is known to both parties, and their Lord 
bhips hold, in accordance with English authorities, that a false represents, 
tion made to a person who knows it to be fal«e, i-> not such a fraud as to 
Tike awaj the privilege of infancy”- But the couise of decisions in 
Calcutta is not uniform* \ minor who «-~ 

major and competent to manage his 
leceipt therefor, was held to be estop 
* gam the money once paid to him V 

r.uardian* Similarly, where a person «. u ei 0 uteen and twentx ©m 
'errs of age executed a conveianee ' 

had bee’ •>*•* " 1 1 

who Wi 

ration 

idvant —> 

operate 1 . wv ►« mat the law of estoppel must le 

read suupct to other laws such as the Indian Contract Act and a minor 


1 Goihqappa v, J Sn'langov’tla (1931)33 

II in I R 1313 r u. * \enuhaj; Gantth 
Dales T Bop,I, (1*95) 21 Bom 198, 
Dadaiah'b Dasrathraa \ Dai aham, 
<1017) 19 Bom L R >t>l. 41 Bom. 48 0, 
Jasraj v 8<ir£a*h,r, (1921) 23 Bom L 
R 97 >, 46 Bom 137 

* lb>l p 1732 

* ( uruth, Ulti tin » t Paraim, (1910) 
23R.m L U 49, 44 1»ra 175 


4 Brokmo Bull r Dhnnno Das Gloee 
(1899) 20 Cal 38! 

8 llofori Bi b" t Dharnuxlat Ghote 
(1903) 301 A 114 30 Cat o39, 54>, » 
Bom J* R 421, 424 T c 
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cannot be made liable upon a contract b) means < f an estoppel* It 
distinguished the a bote case on the ground that there was fraudulent 
nusrepreseutation on the part of the minor According to Calcutta 
decisions where 11 f • » in i f 

It has held also 1 1 1 t > 

the knowledge o* 1 « < 1 

1 lamtiff becomes a major before the suit is heard aud decided it 13 not a 
nullit) and is maintainable* 

The Ulahabad High Court has held that an infant defendant is not 
estopped from pleading his minority 3 Upon equitable grounds he may 
be made liable for any loss which the plaintiff has suffered*. 

The Madras High Court has held that an estoppel cannot overrule a 
plain, provision of the law and that the statutory provision (s 11 of the 

a contractual 
obtains monet 
v be made to 

refund it but in the absence of fraud, a refund cannot be ordered* 

The Patna High Court has laid down that the rule of estoppel 
is a rule of evidence and must be taken subject to the Indian Contract 
Vet and a minor is not bound bv a contract into which he has entered even 
if he induced the other partt to enter into the contract bt a fraudulent 
misrepresentation that he was of age But where an infant has obtained 


executes a t vkalati ama and files a written statement without making an 
express representation that he is of age this of itself does not amount to a 
fraudulent misrepresentation that he has attained majority 8 

The Lahore High Court has in a full bench case laid down that a 
minor who bt falsely representing himself to be a major has induced a 
person to enter into a contract is not estoppied from pleading his minonti 
to at oid the eontnet Though he is not liable under the contract he 
mat niequitt he required to r«.turn the benefit he has receited by making 
a false rej rosent^tion as to his age whctl cr he be a defendant or plaintiff 7 
The Judicial Commissioners Court at Nagpur has held likewi e 
Thconh relief that can he granted is an equitable relief and in particu! r, 
where specific propertt has been taken bt a minor under 0 toid contract 
restitution can be decreed V decree howetcr, cannot be passed for tiv* 

1 Cohm tM n War r Hem 
Chan fra Maj" "Jar (1*115) DC. W N 

418. 

* F«U Bl.iv KMat Memd T <102 ) 

>3 Oil "1* 

0 1 iU Jm 

■ ■ * Kia * Gut r Lalha 

■ * UL’01 r a 


OJjpS) 31 AIL 21 Jtadha Kit fen r £*" 
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refund of money borrowed cither on the contract or for money had and 
received to the use of the minor 1 . 


mubstance ex contractu, that the plea of mfancj was a pood answer to the 
action, and that the defendant was under no equitable liability to the 
plaintiffs 5 When an infant obtained an advantage by falsely stating 
himself to be of full age, equity required him to restore his ill gotten gain* 
or to release the party deceived from obligations or acts in law induced 
by fraud, but scrupulously stopped short of enforcing against him a con 
tcactusl obligation entered into while he was an infant, ei en by means of 
a fraud” 3 This case has been approved of by the Pnvj Council*. 

2. ‘lntentiorally caused or permitted another person to believe a thing 
to be true and to act upon such beliefA person who, bj his declaration 
act, or omission had caused another to believ e a thing to be true and to 
act upon that belief, must be held to has e done so intentionally’ if a 
reasonable man would take the representation to be true and believe it 
was meant that he should act upon it* The words caused person to 
believe a tinngto be true’ ' ' ’ ’ ' * ’ * 

of law 8 * Believ e a thin 
word thing’ means fact 5 

* ct or omission intentionally caused or permitted another person to believe 
i thing to be true and to act upon such belief ft is not sufficient to sav 
that it may well be doubted whether the plaintiff would have acted in thi 
way he did but for the «a) in which the defendant had acted It must 
1c found that the plaintiff would not have acted as he did 8 Not onlv 
may there be active inducement on the part of adechrant of a belief in 
the mmd of another person but it is enough if the declaration is such 
bj which the declarant in the ordmarj course permits eomehod} else to 
believ e m the truth of the declaration and to act on that belief 5 . 

A party relying upon this section has to establish not onlj that the 
opposite partv had made a certain declaration but that the said declaration 
had been believ ed and had been acted upon and that it was not reasonaM' 
possible for the said partj to know the true state of affairs b} pursuing 

1 OuhUhand v Chun dal, (1920) 25 8 Itajnaram Bote v t nicersat L'f* 

\.L.R 85 . > ^ **•*’ nt " rrt * 

» R Leslie, hunted v Sheill, [1914] 

3K B.C07 

8 Ibid p. C18 • 


* A iharbabi Debt v Shashadkar Bog 
Chaudhr/n, (193V} US Cal 3SS 
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inquiries reasonably and with diligence. "Where truth is accessible to a 
party, the plea of estoppel upon representation fails 1 . 

The section does not apply to a case in which a belief has not been 
initial!? caused, but when otherwise caused has been only allowed to con 


m possession intending to mislead the plaintiffs who, having been so 
misled, had sued them, the decree in suit would bind him on the ground 
•of fraud* To petition for the postponement of a sale m execution of i* 


<i£ time® 

Future promise does not create an estoppel.—To create an estoppel 
there must be a representation by means of a declaration, act or omission 
t hat a thing is true, 1 c , that the representation is as to some state of facts 
alleged to be at the time actually m existence If the representation 
-relates to a promise defuturo it can be binding not as an estoppel but as a 
< ontract 4 A mere promise to do something in future will not create an 
estoppel*. 

True facts known to both the parties.—The section docs not apply to 
a case where the statement relied upon la made to a person who knows the 
real facts and is not misled by the untrue statement There can be no 
estoppel where the truth of the matter is known to both parties*. A 


monthh tenant At the hearing of a suit in ejectment filed thereafter 
by the landlord, the tenant relied on 63 10G and 1G of the Transfer of 
Property Act and contended that, his original lease being for manufac 
taring purposes, he had in fact held o\er on a tenancy from) ear to year, 
and was, therefore, entitled to six months’ notice It was held that h< 


* Muhninma i Skafi v 1!ukammad Bom 3*19 107, 6 Run L R. 4IS 

* J la Pytt \ J tavnj Po Cket, (I91C 


1 “ * . • -.1 , 
■ 30 CtL 539 , Patiekkodlol r. Sfrrttary of / 

±UU, (1910) 13 Bom 1_ R. 92.35 Bom. / 

182 . / 
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belief, the Iandhnd had dread} given notice to quit and had not been abh 
to show that he had altered his position b} reason of the tenant’s sub 
sequent admission 1 


Estoppel does not require fraudulent intention.—In Satat CAunde 
Dc>j v G’opnl Chunder Laha 3 , the Judicial Committee observed that tb 
section does not make it a condition of estoppel resulting that the pex'o 
who by his declaration or act has induced the belief on which another ha 
acted was either committing or seeking to commit a fraud, or that he w» 
acting with a full knowledge of the circumstances and under no mistak 
or misapprehension The Court is not warranted or entitled to add an' 
’ " ’ ’ ’ -ha 


1 ar 
iher 

is neither principle nor authority for any bucK legal doctrine as woul 
warrant tins The learned counsel who argued the present case on eithc 
side were agreed that the terms of the Indian Evidence Act did not enae 
is law in India anything different from the law of England on the subjec 
of estoppel, and their Lordships entirelj adopt that view The law o 
this country gnes no countenance to the doctrine that in order to treat 
estoppel the person whose acts or declarations induced another to act in' 
particular way must have been under no mistake himself, or must hav 
acted with an intention to mislead or deceive llTiat the law and tb 
Indian statute maml} regard is the position of the person who wa 
induced to act, and the principle on which the law and the statute rest i* 

” 1 f ’ " ty 1 

, he 

iwh 

made the representation should be allowed to deny or repudiate the eS« 
of Ins former statement, to the loss and injur} of the person who acted of 
it If the person who made the statement did so without full knowledge 
or under error, sibi vnpin ' ' * '—hm 

but it would be unjust, 

consequences on the per 'V 

vs it was intended he should do The general principle is thus stated m 
the Lord Chancellor ( Campbell), with the full concurrence of Lord JxiW* 
<fotcn, m the case of Gatrncress v. Larimer* • ‘The doctrine will »PP' 
which la to be found, I believe, in the laws of all civilised nations, that i 3 

>uph 

rci' 


* Jlicit A Co r Joojab Mahomed 
(1923) 48 Rom 38 21 Rora L. R irO 

* Jaqarnath J’casal V Jatluhun 
/rtwif {WIG) 1I> / J 16 

* (1WWJ 10 I A 203, 215, 20 Cal 200. 
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induces othersto do that from which they otherwise might liav c abstained, 
he cannot question the legality of the act he had so sanctioned, to the 
prejudice of those who have so given faith to his words or to the fair in 
ference to be drawn from his conduct I am of opinion that, generally 
speaking if a partj having an interest to prevent an act being done has 
full notice of its having been done and acquiesces in it, so as to induce a 
reasonable belief that he consents to it and the position of others is 
altered by their gmng credit to his sincerity, he has no more right to 
challenge the act to their prejudice than he would hav e had if it had been 
done bj bis prev ious license’ 

It is not essential that the person making the representation which 
induces another to act must be influenced by a fraudulent intention No 
doubt in certain cases where estoppel is successfully pleaded against a 


sat} to create an estoppel The determining element is not the motive 
with which the representation has been made, nor the state of knowledge 
of the party making it but the effect of the representation as having 
caused another to act on the faith of it 1 “An estoppel does not in itself 
' n denying a certain state 
. i makes a fraudulent mis- 
his detriment Another 
maj be where a man makes a false statement negligently, though without 
fraud, and another person acts upon it And there maj be circumstances 
under which, where a misrepresentation is made without fraud and without 
negligence there may be an estoppel ’* There may be statements made, 
and which have induced another party to do that from which otherwise 
he would have abstained which cannot properly be characterised as mis¬ 
representation but which amount to estoppel* 

The existence of estoppel does not depend upon the motive, or on 
the knowledge of the matter, on the part of the person making the repre¬ 
sentation it is not essential that the intention of the person whose de¬ 
claration act or omission has induced another to act or to abstain from 
acting should have been fraudulent, or that he should not have been 
under a mistake or misapprehension* 

Estoppel must be unambiguous.—To create an estoppel against a 
party, his declaration act or omission must be of an uneqmv ocal and nn 
ambiguous character* An estoppel, to have any judicial value, must be 
clear and non ambiguous, it must also be free, voluntar) and without 
anr artifice* 


I Co.'xrrrv* v Lanmcr, (tSCO) 3 
M»cq JI L. C. 02" 

1 IV r Lon! Fsher in Selon r Lafart, 
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* /VIW v Star,, (I<37) CASE 


R. Mi Ja * 
l J/ow-ji 
tl«>0O) * I 


(1904) C JAjm L. 


\aluyna] Bail of Jnd.a, 

1- IL 1011, *1 Com <93 , „ 
L'ftro A moor v Pan I Hntat * 
(1571) 13 Bong L. H. 312, T c. 


E. 1« 



■274 


THE LAW OF EVIDEt.CE 


[chap vra 


Estoppel on a point o! law.—Estoppel refers to a belief m a fact and 
not in a proposition of law A person cannot be estopped for a nus 


■of an assumed or admitted adoption, there is no representation of a fact 
to constitute an estoppel* 

A party is not bound by bis pleader’s admission on a point of law 8 
No estoppel against a statute—The principle ot estoppel cannot be 


■or anybody else in the face of an Act® 

Estoppel by remaining silent—Mere omission to speak does not 
create estoppel in tbe case of a person who i 3 under no duty to speak 
"When silence is of Buch a character and under such circumtances that it 
would be fraud upon the other party for the pa-rty winch has kept silence 
"to deny what his silence has induced, it will operate as an estoppel’ * 
man is hound to speak out in certain cases, and his very silence becomes 
-as expressive as if he has openly consented to what is said or done and had 
become a party to the transaction 

The section does not apply to a case in which a belief otherwise 
•caused has been only allowed to continue by reason of any omission on 
the part of the person against whom the estoppel is sought to be raised* 

1 * • * • ‘ ’ 1 * * 4 ’ -ument 

parties 

u clnmvc 

against them according to circumstances It is a statement deliberated 
made by those parties which, like any other statement, is always evidence 
against the persons who make it But it is no more evidence as again' 1 
third persons than any other statement would be fl 

In a registered sale deed it was stated that the vendor had received 
consideration in full and there was also an acknowledgment of the vendor 
at the foot of the deed to the same effect The vendor had also parted 
with all title deeds relating to the property sold to the vendee The 

i Jagwanl Smgh'v iSifan, Singh, (1899) 

21 All 285 

S Dhanraj v Son« Bai (1925) 27 
"Bom Xi IS 837, 521 A 231 

* Namjan v Venhatacharya (1904) 

28 Bom 408 6 Bom L B 434 Krishna] t 
v JRajmdl (1899) 24 Bom 3C0 2 Bom 
L R 25 

4 Jagadbandhu Saha v jRadha Krishna 


* Brajeihicare PeshaLar v liudhan 
vddi (1880) G Cal 268 
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endec subsequently niortgiged the property to the plaintiff, who had no 
knowledge that the full an ount of the consideration money was not paid, 
though he knew that the a endor was in po«es«ion of a portion of the 
property In a suitbvtfce plamtill to restrain the vendor from interfering 
with the cxcrei«c by the plamtifl of the power of sale contained in the 
_ - -i i »4* 1 n ♦ 1 * * '* w1 - ’ —-**-J - - 


Estoppel b) election.—Where a man has an option to choose one or 
•other of two incon«i«tent things, when once he has made his election, it is 
find and cannot be retracted*. 


inference that he was a consenting party. The question whether attes 
ration of a document should be held to imply assent is a question of fact 
\hich has to be determined with reference to the circumstances of each 

< a*c* The l’ri\ y Council has held that attestation of a deed does not by 
it«elf M j the j* r«on attesting from denying that he knew of its contents 

< r that h«. <on * nted to the transaction which it effects 4 S 

If 4 w th the krowledge that the recital in a sale deed that the land, 
therebj con\eu<i belongs to B, and is in his (B’b) enjoyment as owner. 


Constructs e estoppel —There is no such thing known to the law as 
•constructne estoppel 6 

_ Title by ertopple —Tl e illustration to the section js an example of 
•title by estoppel 4n owner of property made a grant therefrom of an 
-annum to his si ter and her heirs with a proviso that, in case of failure 
to pay the same the grantee and h,er heirs should be entitled to take 
possession of the property He paid the annuity and kept possession, 
-and subsequently moi tgaged the property representing that it w r as absolute 
Iy his own He remained in possession and paid the annuity till his 
lister s death "ho'e heir he was The mortgagees obtained a decree upon 
their deed and in execution thereof the property was sold, and the decree 
holders obtained posce&cion The heirs of the mortgagor sued the decree- 


1 Tthtlram. Gtrdhartdnt v hathxhai, 

<1908) 10 Bom L T 40i 33 Bom 53 

* Scarf v Jordme, (1882) 7 4pp C»8 

300 

S Chundtr Vutt Vustr v Bhagtcal 
_\«rain Thalur (1808) 3 C W \ 207 

* Pandurang Kruknaji \ J tartan 
«f?ja TuLaram, (1921) 49 Cal 334. 24 
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Estoppel on a point of law. —Estoppel refers to a belief in a fact and 
not in a proposition of law. A person cannot be estopped for a mis 
representation on a point of law. An admission on a pomt of law is not an 
admission of a “thing” so as to make the admission matter of estoppel 1 * 
Where persons merely represent their conclusions of law as to the validitv 
■of an assumed or admitted adoption, there is no representation of a fact 
to constitute an estoppel* 

A party is not bound by his pleader’s admission on a point of law 3 
No estoppel against a statute.—-The principle of estoppel cannot be 
invoked to defeat the plain provisions of a statute 4 There is no estoppel 
-against an Act of Legislature" Estoppel only applies to a contract inter 
partes, and it is not competent to parties to a contract to estop themselves 
•or anybody else in the face of an Act® 

Estoppel by remaining silent.—Mere omission to speak does not 
•create estoppel in the case of a person who is under no duty to speak 
When silence is of such s’ ’ ’ *»- * * 

would be fraud upon the 
"to deny what his silence . 

man is bound to speak out in certain cases and his veiy silence becomes 
as expressive as if he has openly consented to tv hat is said or done and had 
become a party to the transaction 

The section does not apply to a case in which a belief otherwise 
caused has been only allowed to continue by reason of any omission on 
the part of the person against whom the estoppel ls.sought to be raised* 

les 

tve 

agamst them according to circumstances It is a statement deliberately 
made by those parties, which, like any other statement, is always evidence 
against the persons who make it "But it is no more evidence as against 
thud persons than any other statement would he B 

In a registered sale deed it was stated that the \ endor had received 
consideration in full and there was also an acknowledgment of the vendor 
•at the foot of the deed to the same efiect The vendor had also 
with all title-deeds relating to the property sold to the vendee Tne 
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* Dhanraj v Son » Bai, (1925) 27 
Bom L R 837, 62 L A 231 

3 A arayan v Venlatacharya (1904) 

28 Bom 408 6 Bom L R 434 Kruhnaji 
v Bajmal, (1899) 24 Bom 360, 2 Bom 
R R 25 


Mad 200 _ , 

I Jakhomvtl JUthera v Saroda Frosai 
Dey, (1908) 7C L J 604 DhanpntM 
v Ovrandxlhi Mai, (1921) 2 Bah 258 
8 Joy Chandra Banerjee v Sreenacn 
Chatterjee (1904) 32 Cal 357 
• Brajeshware Ptehalar v 
vddt, (1880) 6 Cal 268 


Bndhan 



<£C 115] 


c^Torri l 


275 

-vendee subsequent!\ n ortgiged the property to the plaintiff who had no 
knowledge that the full amount of the consideration nione) was not paid 
though he knew tbit the vendor was in possession of ft portion of the 
-property In a suit bv the plaintiff to restrain the \cndor from interfering 
with the excrci o bv the plaintif! of the power of sale contained in the 
mortgage deed it wa« he! 1 that the vendor was estopped from contending 
-that she had a I cn on the property sold for unpaid balance of the purchase 
money by her achnowledgn ent of the receipt of the full amount of con 
«ideration nione' and bv 1 er act of handing over the title-deeds 1 * 3 

Estoppel bj election —Where a man has an option to choo«c one or 
other of two incon«i«tent things when once he has made his election it is 
final and cannot be retracted* 


tation of s document should be held to unplj a« ent is a question of fact 
which has to be determined with reference to the circumstances of each 
■oa'e* The Pr \ \ Co ncil has held tl at attestation of a deed does not bv 
it«elf e to] the j er on attesting from denying that he knew of its contents 
■or that he consented to the transaction which it effects* 


Constructive estoppel —There is no such thing known to the law as 
■constructive estoppel" 

_ Title by estopple —Tbc illustration to the section is an example of 
-title by estoppel An owner of proper*} made s grant therefrom of an 
-annujt} to his sister and her heirs with a proviso that m case of failure 
to pay the same the grantee and h,er heirs should be entitled to take 
possession of the property He paid the annuit} and kept possession 
-and suWquentl) mortgaged tbe property representing that it was absolute 
ll his own He remained m possess on and paid the annuity till his 

» r 1 V -rV r-r 1- — «p. V* 4 1 

< I ' I 1 I 1 
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holders for recovery of possession and for arrears of the annuity under the 
terms of the grant ft was held that the charge merged anil was extm 
guished and as the grantor had professed to transfer the propert) to the 
mortgagees unencumbered he w as bound to gn e Jt ov er to them free from 
encumbrance and it would not lie in his mouth nor in the mouths of his 
heirs to set up the charge against the mortgagees and their vendees 1 * 

Estoppel cannot be pleaded Jit appeal —A plea of estoppel should not 
be given effect to m appeal when it was not suggested in the written state¬ 
ment nor made one of the issues in the first Court nor one of the grounds 
of appeal and only appears for the first tune m the issues raised by the 
appeal Court In such a case the High Court can interfere in second 
appeal* 

Estoppel by crediting a cheque—Credit given in a passbook 
binds the banker if on the faith of such credit the customer has altered 
las position as by drawing on the credit, etc , for by entering the gums to 
the customer 8 credit they lead him to suppose that the) have received 
them on his account 'When however there has been no such alteration 
the banker is allowed to show that the entries were made by mistake for 
the pa^s book is only pnma facie evidence against him The plaintiff 
gent a cheque to his bankers to be ca«>’®' 1 "•' j - 
fTK» V ’ 

„ uui, ias actually cashed by them 
hut uieque was then presented by the bankers for payment dishonoured 
b) the drawee whereupon they notified the dishonour to the plaintiff 
The plaintiff relying on the entry in tfc® ~ ’ 

hvered a portion of the goods sold by l 
and even after the notice of dishonour 
turned to deliver the rest of the goods s 

were not liable to make good to the piumun the amount of the cheque 
1 ecause the plaintiff s conduct subsequent to the notice of dishonour 
showed that the entr) in the pass book by the bankers did not mislead 
him to any appreciable extent 3 

Estoppel not dealt with in the Act—The sections dealing with estoppel 
are not exhaustive A who had purchased land from. X brought a suit 
against B for ejectment alleging that B was m wrongful possesion td 
Ins land A admitted that X had sold the same property previously tf> 

B but contended that B as the agent of X had obtained possession 
fraudulently and b) undue influence B alleged that he purchased the 
property from. X previouslj ignorant o f +1 “ tn * 
that in reafitv F was the true owner 
A contended that even vf X had no tit 
possession from X, was estopped from 

i as held that \ having no title the conveyance to A was invalid and 

1 fiadhcjfalv J/aheti PrtuaJ (1885) * \ artmgda* r Bobinuinbcn (J00*> 

7 All 8W SfeiJai InsJinav An tvja 28 Lorn 440 0 J5om L It 440 

Int (10>3) 2(1 Horn L P 173 iltln • Monjt v ^atonal Bani of India, 
Vr»v Janhhuar (l{r>4) 20 Pom L It (1900)-2 Pora L P. 1041, 24 Pom 40J 
1134 MI A 320 
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the rule of estoppel only existed is long as the grantee chimed tinder tho 
title of the grantor X hid no title, and therefore B was not estopped 
from raising that defence’ 


ca s r s. 

Submission to a Couff —Where a Court on the application of a decree 
holder made an order for execution and such order was set aside (on appeal) 
on the groi 
cation it w 
of the Cour 
pas c ed b) 
execution* 

Mortgagee concealing his lien —fn 18o7 K and G mortgaged certain 
lands to the defendant by a registered deed In 1870 the defendant 
obtained a money decree against It and G and in execution put up the 
mortgaged land for sale The plaintiff puicliased it without notice of the 
mortgage and obtained possession through the Court The defendant 
brought another suit uj on his mortgage against It and G He obtained 
a decree and ejected the plaintiff and got possession The plaintiff filed 
a suit to recoaer the lands It wrs held that he was entitled to recoter, 
as the defendant by concealing his lien had induced the plaintiff to pay 
full a alue for tho property and he could not therefore retain his hen By 
his omission to disclose his interest as required bv the Cnil Procedure 
Code when he brought the land to sale in execution of his decree he was 
estopped from disputing the plaintiffs title The rule that registration 
of a mortgage amounts to notice to all subsequent purchasers of the «ame 
property does not applw to a case where tl ere has been a fraudulent 


bona fide purchaser* 

Representation to a Court as to liability to pay interest —Where a 
judgment-debtor repre ented to the Court that he was liable to pay 


1 Jlup Cland Cloth v Sanawar * Agarehand Gumanchand t RaVima 
llanmant (18S8) 1° Bom 678 
* SI aha nmad Ha ntd vd dtn v Sht 
Sahat (1809) 21 All 309 

■ * \arayan y Rapjt (1904} 28 T> 
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Agreement not to prefer an appeal —After plaintiff had obtained a 
decree, and under it, in execution, arrested his judgment debtor, the latter 
filed a petition m Court agreeing not to prefer any appeal against the 
judgment obtained by the plaintiff and the judgment creditor at the same 
time agreed to release the judgment debtor from arrest and to take pav 
raent of the sum decreed to him bj instalments An order was passed bj 
the Court embod) ing this arrangement The judgment debtor m con 
travention of this arrangement preferred an appeal It was held that 
the judgment debtor ha\mg induced the decree holder to believe, and 
having expressly undertaken that he v. ould not prefer an appeal and 
having by the representation and undertaking procured his own release 
from arrest was estopped from acting contrary to his deliberate re 
presentation and undertaking 1 

Representation that mortgagor had a right to mortgage the pro¬ 
perty. —A w ldow had held benami for her husband during his life property 
as to which he had executed a deed of gift m her fai our After his death 
she mortgaged the property her son representing her in the transaction 
Aftei her death in a suit between rival purchasers of part of the property 
comprised in the deed of gift and in the mortgage the plaintiff derived 
Ins title from the son having purchased his inherited share of the estate, 


allowed to deny the truth of this representation intentionally made on 
lus part, which also had been acted on by the mortgagee and it made no 
difference that the Bon had not had a fraudulent intention As a result 
of the estoppel upon the son any purchaser of the mortgagee’s interest, 
at a sale regularly carried out would have acquired a -valid title to the 
property, although such purchaser might haie been full} aware of all the 
circumstances* 

Representation that a lease was permanent —Where a lessor, being 
either ignorant of his rights or uncertain of their extent, by his own act 
or representation creates or induces in the mind of his tenants a nustal en 
belief that he has a permanent interest m the land and may build thereon 
and the tenant, relying upon the act or representation so made, treats 
Ins interest as permanent and incurs expense m building which he would 
not otherwise ha-ve done, the lessor is estopped from denying the truth of 
that which he represented 3 

A^rearn.eat tn ahufc hy the dno.sina of a Cntmmmanfit —In a suit for 
I ossession of land the plaintiffs and defendants while the case was in the 
trial Court applied that a pleader might be appointed as Cora 
missioner to ascertain who held the land on either side of the lhal (passage) 
in dispute and agreed that, if the plaintiffs were found m possession of such 

* Protip Winder Dan \ Aralloon Lola (180,2)191 A 203 20 Col 20(3 

(1882) S Cal -W Z forbet v 1 alh (I92o) 2* Bom L I 

* SiralChnder Dey v Copal Ckmtder 860 S2 1 A I"8 4 1st "07 
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land the} should get a decree while if defendant Jso 1 was found in. 
josscssion the suit should be dismissed Iccordmglv a Commissioner ^ 
was appointed and the plaintiff s suit was decreed m accordance with the 
Commissioners report It was leld that the agreement between the 
paities to abide b} the decision of the C immissioner on the fact of 
possession was a valid agreement and that when that agreement ava* 
given effect to and carried out it would be inequitable to allow tl e de 
fendants to resile from it thev were estopped in cquitv from so doing 1 
Selling one parcel of land as two—M a judgment-cro lit or having, 
attached certain land of his judgment-debtor entered b} mistake oni 
parcel thereof in the proclamation of sale as two parcels having different 
numbers in the list of propert) to be sold This parcel was put up for 
sale and purchased b} the decree holder himself and was subsequent!} 
put up for sale and purchased b\ T In a suit brought b} T against 31 
to restrain 31 from entering on the land it was held that 31 was estopped 
b} his conduct from setting up his title as purchaser against T* 

Executor disputing the will alter acting as such—Plaintiffs three 
executors of the will of one A filed a suit against the defendant the fourtl 
executor who was A s son for the removal of the defendant and for the 
administration of the estate bv the Court All the executors had obtained 
probate of the w II but the defendant subsequent!) repudiated the will 
and claimed to take the estate of the deceased b} survivorship It was 
held that the defendant having with full knowledge of his rights accepte 1 
the office of executor and taken probate of the will and under its authontv 
collected assets and acted so as to cause third parties to alter their position* 
was estopped from disputing the val dit} of the will on the dispositions 
and cond tions contained therein* 

Finding in a previous suit—The second defendant undertook 
to pay interest on certain debts of the plaintiff and in default 

i f 1 i " " 1 T' 

i 1 ' l i - i I 

I i 1 i 1 • 

second defendant were parties the Court finding that second defendant s 
plea of payment of interest was false In a suit by the plaintiff for re 


estopped b} reason of the finding m the previous suit from raising the 
contention that he had really paid the interest due to the creditor* 

Trustee mortgaging the trust property as his own cannot dispute the 
sale hy mortgagee —A trustee alleging that the trust property consisting 
of land was his own property mortgaged it The mortgagee took the 
mortgage in good faith for valuable consideration and without notice of 


V Bah r Dal Cbil avi f» V to 
Chunder Pal (1901) 29 Cal 306 
* Tt no]pa v j/ rujappa (1SSJ) 
Mad 10 


3 S n aso Moo thy v 1 trlata { 
da Ayjanyar (190f) J Mad **39 f 
* \aUappa x \rdhahak* 
37 Mad « o j 
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the trust The Jiiortgrgee obtained a decree cgeui't the tiustces for the 
sale of the land and the land was rold in execution of that decree The 
trustee consequently brought a suit to recover the land from the purchaser 
on the ground that it was trust property and that he had no power to 
transfer it To this none of the beneficiaries under the trust w ere partier 
It was held that the plaintiff was estopped by his conduct from recoveries 
possession of the land 1 

A having obtained a decree againt B for pre emption of certain hm 1 
■conditional on payment of the price within a specified time, mortgaged 
the land to B and in consequence of this transaction did not paj the price 
•on the due date into Court for payment to B He subsequent!} sued hr 
icdemption B pleaded that A lost his right of pre emption b> reason of 
non payment of price within the time fixed in the decree and that he was 
not entitled to mortgage the land not hating completed his title as pro* 
jrietc- ** ' ” ^ ’ i 

accep 

•of the u 

bj the specified date’ 

Profession of Mahomedamsm ~fn a suit for a divorce from a AT-tho 
medan husband btought b> a Burmese woman professing the Buddhist 
faith but at the time of her marriage simulating conversion to Islam 


side 8 

Settlement of accounts —A party obtained a settlement of mutual 
accounts on favourable terms on the understanding that it was a final 
•arrangement and subsequently sued for on item as omitted, being the 
balance due cm a document which ought to have been given up at tie 
"time but was not produced by him either through oversight or intention 
ft wag held that he was estopped from den) mg that the settlement 
included ev crytbmg unless he also gave up the benefit of tlie settlement on 
his side* 

Family arrangement—Bj a family arrangement between the children 
of the same mother by different fathers thp income of the land jn suit vis 
divided into three equal shares among the representatives of the thro" 


> <Jtl ar Ih r fuid Ih (1887) G 
All 24 

* to* o (1890) 1* r bo 
131 ot ISOfl 

* Au»/»I S Ur ft \ J/* SAkv }teel 
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Adoption —In a suit to set a«ido an adoption brought bv the adoptit c 
mother agam«t her adopted son it teas found that the plaintiff had re 
presented that she had authority to adopt and this representation was 
acted on by the defendant that the ceremony of adoption was carried 
out on the faith of this rej re«ontation that the marriage of the defendant 
was likewise on the strength of it celebrated and the defendant performed 
the srudha cercmon\ of h s adojtnc father It was further found that 


was estopped from maintaining a suit for a declaration that the adoption 
was without authority and void* A childless Hindu widow agreed with 
the plaintiff s father to adopt the j lamtiff stating that her husband had 
given her authority to adopt Subsequent!} she adopted the plaintiff 
and had his thread-cercmonj performed in the adoptue fanul) next da\ 
and administered her husbmd s proper!} as the minor s guardian for about 
eighteen months when she repudiated the adoption and refused to main 
tam the plaintiff It was held that the adoption being m\ahd on the 
ground that the widow had not as a fact, acted under authont} from her 
husband she was not estojj>ed from dernrng the adoption by the fact 
of her having treated it as effect i\e for the period of eighteen months Jn 
order that an estoppel bv conduct ma} ruse the invalid adoption to the 
level of a valid adoption there must have been a course of conduct long 
continued on the part of the adopting family and the situation of tho 
adoptee in his origtnal famil} must have become so altered that it woul 1 
be impossible to restore him to it* 

No estoppel — \ son against whom a suit ought to have been in 
stituted conducted on behalf of his mother a suit wrongl} brought again*, 
her know mg all the time that he and not the mother should have been 
sued but there being nothing to show that it was by reason of any re 
presentation or conduct of the son that the plaintiff was led to think tha» 
the mother was the right person to be sued It was held that the decree 
m that suit was not binding on the son and did not estop him m a subsc 
quent suit against him from contesting the validity of that decree 3 

E being in possession of the documents of title mortgaged land to the- 
plaintiff E and his father A borrowed mone} from one R who obtained 
a decree against A and j urchased the land at the execution sale In a 
suit for foreclosure of the plaintiff s mortgage against E and R the first 
Court held that A was the true owner but the lower appellate Court did 
not decide whether the plaintiff g mortgage was a valid transaction It 
was held on second appeal* that R acquired the property adversely to V 
and not as his representativ e and that there was no estoppel against him* 


1 Dharam Kunirar v Bal rani Sing! 
<1908) 30 All 549 See Muhammad 
\ta~ ud dm Khan v Muhammad Umar 
JChan (1006) P It No 1 of 1907 (Cml) 

* Parralibayamma r Ran alrufcna 
JRau (1804) 18 Mad 14j ‘See 5«rdom» 


Dhara-nlour v Randhtr Singh (IS*'*’) 
P T No 169 of 188“* (Cml) 

* Mahunl Das r Nil homul Dr.ua n 
(189°) 4 C W \ “>83 

* Batki Chundtr Sen v Enayet 
(180°) 20 Cal ‘ > 36 
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"Where o landlord in execution of a money decree causes the sale of 
an occupancy holding and purchases it himself he is not estopped from 
pleading non transferability without his consent in a subsequent suit 
brought by the mortgagee of the occupancy raivit 1 

In the year 1871 Government granted to the defendants’ predecessor- 
in title a certain plot of land situate at Dhandhuka The grant etpresslr 
stated that a atrip of land belonging to Government was the southern 
boundary of the plot so granted This statement was repeated in s 
mortgage deed executed by the defendants’ predecessor m title to the 
defendants themselves m the year 1893 In the year 1893 the defendants 
purchased the said plot and encroached on the strip by extending their 
budding on it Thereupon the Secretarj of State for India in Council 
brought a suit against them to recov er po«session of the strip after removing 
the defendants’ encroachment The suit was brought m the year 1908 
The defendants’ plea was that they were in possession and enjoyment for 
i long tune and consequently there was acquiescence and estoppel on 
the part of the officers of Government and Dhandhuka Municipality, and 
they wished to lead evidence to prove their plea It was held that the 
defendants title deeds hav uig brought to their knowledge the title of the 
Government the doctrine of estoppel was not applicable 3 

The plaintiff and the defc dant exchanged adjacent plots of land 
each worth more than a hundred rupees by means of an unregistered deed, 
both believing that they had effected a valid transfer Possession wa* 
taken by each party and defendant began to erect a very costly building 
placing a nail thereof in the land he had acquired in exchange Wide 
’ 1 " - 323 

• ound 

the 

building the plaintiff sued the defendant for recovery of his plot after 
removal of the defendant’s building on it The defendant pleaded that 
4 k, « -— * — ■**-'- n g the plot It 

■ was entitled to- 

■ of exchange n« 


116. No tenant of immoveable property’ 1 , or person. 

claiming through such tenant, shall, during 
tenSt* 8 " 1 91 continuance of the tenancy 2 , he per¬ 
mitted to deny that the landlord of such 
tenant had, at the beginning of the tenancy 5 , a title to 


23 Bom 182, 13 Bom E. It 92 
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such immovcable propcrtv , and no person who came 
*nd of imw upon am immoveable property by the 
of p«r• on m license of the person in possession 4 thereof 
possesion shall be permitted to denv tliat such person 
had a title to such pos*e*sion at the time when such 
license was given 


(OMM1M. 


The section deals with estoppel (1) of a tenant and (2) of a license v 
of the person m possession It is not etliaustne as containing the wlioU. 
law of estoppel' 

The estoppel of a tenant is founded upon contract between tlip 
tenant and his landlord It is one of the most noticeable instances of 
estoppel b\ conduct 


" ’ use 

by a he 

cann nts 

one years and he finds the landlord has onl> fue years’ title, he cannot 
after the fi\e rears Bet up against the landlord the jus tertu, though, o' 
course the real owner can always recover against him That is a perfecth 
intelligible doctrine He took possession under a contract to pay the 
" x ’ to give it up 

that way he / 
under whose-/ 
by contract./ 

'.V ili i r ’ • ’ i »W 


i. i 1 . i . I - 

A person who claims through a tenant cannot also deny the title of the 
landlord 1 


There is no distinction between the relation of a tenant and that of a 
licensee m whose case the law itself unj lies a tenancy and to whom the 
same principles apply 6 

Whether a tenant should be in possession of property fo estop him 
from denying his landlord’s title—A full bench of the Madras High Court 


i Mujtbar Rahman y hub Surah, 19 C W \ 1207 
(1928) 50 Cal 15 * Bamandas Bhatlacharjee y 'Mir ai f 

• " T ,.•« r „ r , fab Saha (1910)44 01 7,1 777 

• ■ * Ala Muhammad v SfanLar Dae* 

■ (192o) C Lah. 319 
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Ins lessor’s title or that his execution of the lease was procured by fraud, 
misrepresentation or coercion 1 

The Bombay High Court has held that the section is comprehensne 
enough to cover all cases of tenancy* It is not necessary that the tenant 
should be put into possession by the landlord for the estoppel to arise 3 
Where a tenant who hag been Jet into possession by a mortgagor remains 
m possession under the mortgagee (vino has no title to a part of tic 
mortgaged property) and passes a fresh rent note in favour of the 
mortgagee, he cannot, in a suit for ejectment by the mortgagee, challenge 
the title of his landlord* 

The decisions of the Calcutta High Court are not unanimous on the 
point In a case it laid down that the words ‘ at the beginning of the 
tenancy” in this section only apply to cases in which tenants are,put into 
possession of the tenancy by the person to whom they have attorned and 
not to cases in which the tenants have previously been in possession 
Where A, a tyot, being in possession of a certain holding, executed a 
lease regarding this holding in favour of B (who claimed the land, in 
which the holding was included, under a derivative title from the last 
owner), and paid rent to B thereunder, it was held that X was not estopped 
by this section from disputing B’s title* In a later case it laid down that 
the rule that a tenant is estopped from denying the title of his landlonl 
vpplies only to the title of the landlord who lets the tenant in If the 
tenant did not obtain possession from a person who was only recognised 
•as landlord either by express agreement, or by attornment, or formal 
acknowledgment by payment of rent, he may always show that his conduct 
was due to mistake or ignorance of facts relating to title, misrepresentation 
or fraud Where, m a suit for rent the tenant denied the execution of 
the lease propounded by the plaintiffs, pleaded that it was forged and 
denied payment of rent under it to the plaintiffs, and faded to establish 
his pleas, it was held that the tenant was not entitled to prove that the 
plaintiffs were not his landlords, although lie had not been inducted into 
the land by the plaintiffs 

The Allahabad High Court has taken the same v icw as the Bombay 
tnd Madras High Courts It has held “that once a person is the tenant 
of another person he cannot he allowed to deny that the person whose 
tenant he was, was the owner when the tenancy was created He cam 
no doubt, admit that Ins landlord was the owner at the commencement o 
the tenancy and allege and prove by evidence that the landlord’s estate 
has subsequently come to an end, but he cannot deny that at the com 
mencement of the tenancy the person with whom he entered into the 

1 1 > * " Bom J„ n GD2~ Sep 


* >\ cijitidiu flti,nlahtiand v Btint it 
Purrhittam, (1030) 14 JJiim 4ST, 32 
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contnct was the owner of the propertv The words 'at the beginning of 
the tenancy* arc expressly inserted m the section to show that the tenant 
is not presented from showing that after the tenancy commenced the 
estate of the landlord devolved on some other person * 

A tenant who hat been let into possession cannot deny his landlord s 
title, however defective it may be so long as he has not openly restored 
possession bv surrender.to bis landlord* A tenant who wishes to dispute 
his landlord s title must not only see that the tenancy Las come to an end, 
but that the possession which was in him as a tenant has been surrendered 
A tenant who holds o\er and remains m possession cannot be allowed to 


1 ‘Immovable properly’—A several fishery is considered immoi 
able propertj for the purposes of this section* 

2 ‘During the continuance of the tenancy’ —A tenant is only pre- 


to the commencement of the tenancy The words of the section leave it 
open to the tenant to show that his landlord s title has subsequent 
expired 8 The tenant cannot put forward in defence any adverse title 
to a portion of the demised premises acquired by him during the tenancy* 
If the term of lease has expired when a suit is brought the tenant can 
dispute the title of the landlord Similarly a tenant is not precluded by 
?n admission of tenancy from showing that the nature of the'tenancv 
asserted by him to the knowledge of the landlord has been for a period 
prescribed by the Limitation Act pro tanto adverse to the right to evict 


to the tenant 8 

3 ‘At the beginning of the tenancy’ —These words only apply to 
cases in which tenants are put into possession of the tenancy by the person 


1 Per It chards C J and Rsfiq J 
in Ganpat Aai v Multan (191C) 38 All 
<>■>0 "‘>8 

* Bias Kunu-ar v Defray RanjU 
Singh (191o) 37 All oo7 507 17 Bom 
L- R 1000 421 A 202 Dat/alal <t Sons 
v Ao Lon (1928) 6 Ran Go7 

* Eloba v Dayaram (1919) 2" Bom 

L.R S 1 * * 4 . , „ 

4 Mujibar RaJiman v I tub Surah , 
( 19 “» 8 ) 06 Cal 15 ^ „ 

* LaXthn on v JJomji (19*0) 23 Bom 


JiujUMtr i m t un v Stub Surah 
(19°8) 56 Cal 15 

8 Falt sing} i v Bamanj, (1903) 5 Bom 
L. R 2<4 j' 
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-to ■whom they have attorned, and not to cases m which the tenants hare 
previously teen m possession 1 The woTds are expressly inserted to show 
that the tenant is not prevented from showing that after the tenancy 
•commenced, the estate of the landlord devolved on some other person* 

A. ‘No person who came upon any immovable property by the licence 
ot the person in possession, etc.’—-Where it is proved that the occupation 
"w a person of immoveable property is by permission of another, the 
r — iUnvinw the other’s title 5 There is no dis 
. , —** I’^nsee Tb® 

, he landlord 


Mortgagor and mortgagee.—As ^ d his mort¬ 

gagee neither can deny the title of the other for the purpose of the mort 
‘ • i r i < j defeat hts 

mortgagor 
. iw is not at 

rty beyond 

her lifetime or for a period of % ears’ 

Benami Idle —Where a lease is executed b> a tenant in favour of a 
bemmidoT, the real owner is regarded as the landlord whose title the 
tenant is estopped from denjing under this section In a suit bj such 
benamtdar for rent, the tenant can deny his right to sue on the ground 
-that he is not the person entitled A benamidar has no right to w® 
unless he can show a legal right to sue under the general law 7 

The defendants entered into possession of plaintiff's property by 
■executing a registered agreement but no lease w as executed In a suit 
’ -* * * n recover rent, the defendants pleaded that without a 
1 *%-»♦• tVie plamtiff was not entitled 
ic fact that the defendants 
e land with the plaintiff 3 
•consent, tue> *,uu . . cy were not liable for ren* 

for use and occupation 5 

C \ SE8 


, . ■ his fixed rate 

. n possession, 

was cjecu.* gee, who had 


a Lai Mahomed v Jrattanw, (1883) 11 
■Cat 519 

1 Qanpat Rat v Jiulfan, (1916) 33 
tit 226, 229 

* See J/aA 1IL v Mating San Dun, 


a Somhhatx Jag] nan, (102S) 30 Do® 
L-K 9S7 

* Auddu Konan v Thtrwptana 
mandant Ptllat, (1908) 31 Mad 
Boyar v A a ram Singh, (1906) P D ^ 
141 of 1900 (Cltil) 
s Shea Karan Singh v 
ParSAu A'arain Singh, (1909)31 A" -• * 



•secs 116-117] 


ESTOPPEL 


28? 


. ' ' '* 1 ’ * ' - redemption, it 

he mortgagors 
the mortgagor 1 

The plamtiS sued for possession of a certain house, alleging the expiry 
•of the lease (labuhat) on which the defendants held it as tenants The 
Alamlatdar dismissed the suit, being of opinion that the plaintiff had no 
title to the house when he granted the lease, and that the house belonged 
to the defendants, when they passed the lease It was held, reversing the 


117. No acceptor of a bill of exchange shall be 
l i permitted to deny that the drawer had 
acceptor*>f bill authority to draw such bill or to endorse 
licensee a * ^ » nor s h&ll a ny bailee or licensee be per- 

eoor censee mi £ted to deny that his bailor or licensor 
had, at the time when the bailment or license commenced, 
authority to make such bailment or grant such license 
Explanation (i) —The acceptor of a bill of exchange 
*may deny that the bill was really drawn by the person 
by whom it purports to have been drawn 

Explanation (2) —If a bailee delivers the goods 
bailed to a person other than the bailor, he may prove 
that such person had a right to them as against the 
bailor 


COMMENT. 

° 1 11" l’fl -i 117 o. -t 4 - 1,1 -i. r'i ‘ - 1 

. i ■ , l i 

1 ( i ■ i 

Bill of exchange —Estoppels in the case of negotiable instruments 
are instances of estoppel by agreement or contract See ss 41 and 42 of 
the Negotiable Instruments Act 

‘ The acceptance of a bill of exchange is also deemed a conclusive 


be drawn by procuration, of the authority of the agent to draw in the name 

1 ISharjat v Jialehtdt Mist, Hansulh (1894) 19 Bom 133 

(1896) 18 AH 329 3 Hup Chand Ghoth v Santnhtoar 

* Patel Kdahhai Lallubhaix Harqoian Chandra Chandra, (1906) 33 Cal 915 
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ol the principal, and it matters not in this respect, whether the hitt le 
drawn before or after the acceptance'’ 1 

Under this section an acceptor of a bill of exchange cannot deny that 
the drawer had authority to draw or endorse it He may deny that the 
bill W33 really drawn by the person by whom it purports to have been 
drawn. A bailee or licensee cannot deny that his bailor or licensor had. 
when the bailment or license commenced, authority to make it. Bat a 
bailee if he delivers the goods bailed to a third person, may prove that 
that person had a right to them as strains! the bailor 

English law.—This section is in accordance with English l3w, except 
as to the first explanation under which the acceptor may show that th** 
•signature of the drawer is a forgery, while in England he is not allowed to 
do so on the ground that he is bound to know his own correspondent’s 
signature 

Bailee.—The bailee and the licensee are placed in the same posiTHa 
as the tenant in the preceding section The bailee is protected bv the 
bailor’s title so long as anv better title is not advanced. A bailee 
entrusted with the care of goods is estopped from claiming that the ba3o" 

1 ad no title at the time of bailment He cannot set op the title of a third 
person But the bailee has no better title than the bailor, and consequently ^ 
it a person entitled as auainst the bailor claims the goods, the badee base*' 
defence ag3mst him 

Forged endorsement.—Ko person can claim a title to a negotjsV* 
'nstrnment through a forged endorsement Such endorsement is a nuSitv 
and must be taken as if no such endorsement was on the instrument*. 

Uccn'ec.—As between landlord and tenant so between licensor aud 
licensee the former’s right cannot be questioned by the latter. A licensee 
cannot be permitted to deny that his licensor had at the time when the 
I’ceme commenced authority to grant such license The licensee of a 
trade mark cannot pat an end to the relation of licensor and licensee by 
repudiating the contract, inasmuch as the concurrence ol the other pariv 
is essential In a suit for royalty, brought by the licensors of certain 
jute trade-marks against the licensees, the defence taken was that the 
plaintiffs had no title to the marks m question, and that the license wss 
\ oid. It was held that by virtue of this section the licensees were es*oppei 
from questioning their licensor’s title, or the validity of the license*. 

i T*vt>r, mb Din., s. 831, p 57< * v, JujjerKaA dr C*. (19H> 

l £:eH Befjan 5iKif V Sttrtinrf cf 42 CsL 282 
SiiStJjr I aiia, llooS) 30 C*!. S3 « 



CHAPTER IX. 

Of Witnesses. 

118 AH persons shall be competent to testify* 
unless the Court considers that they are- 

Who may .*’ f . . . ’ * *’ . i* 

testify. 

to those que ; u , 

disease, whether of bod} or mind, or anj other cause of 
the same hind. 

Explanation —A lunatic is not imeompetent to 
testif), unless he is pre\entcd by his lunacy from undei- 
standing the questions put to him and gi\ ing rational 
aimers to them. 


, COMMENT 

Under this section all persons are competent to testify, unless the* 
arc in the opinion of the Court, unable to understand the questions put 
to them or to gne rational answers to those questions 

1. ‘Competent fo testify’.—The competence of a person to testify 
.is a witness is a condition precedent to the administration to him of an 
oath or affirmation and is a question distinct from that of his credibility 
when he has been sworn or has affirmed In determining the question of 
competency thcCourt, under tbissection has not to enter into inquiries as 
to the witness’s religious belief or as to his knowledge of the consequences 
of falsehood in this world or the next It has to ascertain m the best 
war it can, whether, from the extent of his intellectual capacity and under 
standing, he is able to gne a rational and intelligent account of what he 
lias seen or heard or done on a particular occasion If a person of tender 
3 ears or of serj advanced age can satisfy these requirements his com 
]>etcnC} as a witness is established 1 If a bo\ m spite of his smallness 
C3n both understand questions and gne rational answers to them he 
should be examined* 


much must ev er depend upon the good sense and discretion of the judge 

1 Qnttn Einprtti r Lai Sd%4i, flS*' 5 ) * Qnttn Emp r t*i r Panuttral, 

11 All 1«3 21 Ml 90 
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In practice, it is not usual to receive the testimony of children of eight 
or nir ■ i*' r - v n rt -' ,, ^ 1 - * 7 i ’ 1 

r i ' ■ ■ , ’ «> c 1 • 

to as< * I . Ii \ • i 1 - i ‘ . < i 


petent to testify 3 

There is a conflict of opinion on the question whether the omission 

, . . ■ '.« I 

< * 11 . 1 « 

4Jlahabad High Court has held in tw o cases that such evidence is mad 
raissible® But it has taken a different view in a later decision in which 
it lays down that the fact that a Court has advisedly reframed from 
administering an oath to a witness is not sufficient by itself to render the 
statement of such witness inadmissible A Court should only examine a 
•child of tender years as a witness after it has satisfied itself that the child 
is sufficiently developed intellectually to understand what it has seen and 
to afterwards inform, the Court thereof and if the Court is so satisfied it 
is best that the Court should comply with the provisions of s 6 of the 
Indian Oaths Act m the case of a child just as in the case of any other 
witness® The Madras High Court 7 of late has taken the same view »s 
•the Calcutta High Court though in an earlier case it held that such evidence 
was inadmissible 8 The former Chief Court of Lower Burma held that 
such evidence was inadmissible 9 

Disease of mind —An insane or an idiot is not a competent witness 
But he must be incapacitated to such an extent that he is unable to under 
stand the subject in reference to which he is called as a witness 

Explanation —The explanation applies to the case of a monomaniac 
or person afflicted with partial insanity Such a person will be an adnus 
sible witness if the Judge finds him upon investigation capable of under 
standing the subject m respect of which he is required to testify 1 *. 

When is accused a competent witness —An accused person cannot 
be a competent witness on his own behalf because under s 342 of the 
Cr imin al Procedure Code "no oath shall be administered to the accused 


» Taylor, 11th Edn b 1377 p 936 

* Nafar ShetLh v Emperor (1913) 41 
Cal 406 

3 Emperor \ Hart (1918) 20 Bom L 
R 365 

* Queen Emprett v Shaia (1891) 16 
Bom 359 Et peror v Kusha (1903) o 


Ml 207 , Queen Empws V Lai Saha i, 
1888) 11 AH 183 -o 

e E nperor r Vhnni Ram r 

T Re China 1 enladu, (1918) 38 Mod 
55 S Q ee I Fmprut v VtraperutnA 
[1892) 16 Mad. 10o 
9 Deya v Aim? Emperor, (1916) v 
B It §8. , r a 

10 Kt(T« row (1851) 2 Don C. C. 

Spilllev gallon (1871)L.R HEq 


* QttenEmprue v Maru, (1888) 10 
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Where there are two accused a Magistrate cannot con\ert one of them 
into a witness against the other except when a pardon has been lawfully 
granted. 1 Where two persons arc jointlj charged and tried and are con 
victed and a new trial is afterwards ordered of one of auch persons the 
•other person can upon such trial be lawfully examined as a witness* 
Where there are several accused persons one of whom is a European British 
subject and claims to be tried by a special jury, the other accused who are 
to dc tried separately can be competent witnesses in the trial before the 
-pecial jury* 

CTSE. 

During the course of a police investigation into a case of house break 
ing and theft several persons were arrested one of whom made certain 
disclosures to the police and pointed out mjt oral houses which had been 
broken into by his accomplices Thereupon the police discharged him, 
and made him a witness 4t the trial he ga\e evidence against his 
accomplices who were all conucted ft was held that his evidence was 
admissible under this section though he had been illegally discharged bj 
the police* 

119 \ witness who is unable to speak may give 

his evidence in any other manner in which 
cessM™ he can make it intelligible, as bj writing or 

by signs , but such writing must be written 
■And the signs made in open Court Evidence so given 
shall be deemed to be oral ev idence 


COMMENT 


Mien a deaf mute is a witness the Court will ascertain before he is 
■examined that he possesses the requisite amount of intelligence and that 
he understands the nature of an oath V deaf mute s evidence may be 
-taken bj written questions to which he may reply in writing 


120 In all civil proceedings the parties to the 
t «w art *nd to the J ' sult » anc * ^he husband or wife of an} party 
vires or hus to the suit, shall be competent witnesses 
In criminal proceedings against an} person, 
the husband or wife of such person, 
respective!}, shall be a competent witness. 


Husband o r 
rlfo of person 
\ nder criminal 


1 Peg v Han anta (1S~) I Boro E ptror of India v Sobha Ham (19 04) 
A 4. a a, a i eni r * I I No 8 of 1904 (Cr) 

* E nprtts V Durant, (ISOS) 23 Bom 
- 213. 

« N * Queen Emprat t 

(1S*> ) 16 Bom. 661 


J Iona P 
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COMMENT. 

Husbands and wives are competent witnesses for or agamst each other 
in civil as well as criminal proceedings 

English law—In criminal cases a husband and wife are not com 
petent witnesses for or against each other A husband and wife are 
however, competent to give evidence when an injury to person or property 
has been committed by the one agamst the other 

121 No Judge or Magistrate shall, except upon 
the special -order of some Court to which 
Magistrates" *” d he 18 subordinate, be compelled to answer 
any questions as to his own conduct m 
Court as such Judge or Magistrate, or as to anything 
which came to his knowledge m Court as such Judge or 
Magistrate , but he may be examined as to other matter* 
which occurred in his presence whilst he was so acting 
Illustration* 

(a) A on his trial before the Court of Session saj s that a deposition 
was improperly taken by B the Magistrate B cannot be compelled to 
answer questions as to this except upon the special order of a superior 
Court 

( b ) A is accused before the Court of Session of having given fake 

T> „ i. * T> i 1 ’ 1 - 


examined as to what occurred. 

COMMENT. 

Sections 121 132 declare exceptions to the general rule th3t a wit 
ness is bound to tell the whole truth and to produce any document m 
possession or power relei ant to the matter in issue 1 


* " ” 1 ’ “to his own conduct in Court 

' ing which came to his know 

A distinction should be drawn between questions which a vrotnes* 
cannot be compelled to answer (ss 121, 124 and 125) and those whic 
cannot be permitted to answer (ss 123 and 126 ) The latter class 

1 The Q ten v GopnX Dot* (1881) 3 * Emprtu of India v Chidda Khan 

Mill 271 277 r n (1881)3 All 673 F b 
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questions might proper! v be forbidden but questions of the former class 
are in no way barred , a witness has merely the right of refusing to answer 

1 

■elects to waive hts privilege of refusing to answer his answer is admissible 
m evidence 1 

Judge or Magistrate as a witness — A judge before whom the cause 
is tried must conceal anv fact within his own knowledge unless he be 
first sworn and consequently if he be the «oIe judge it seems that he 
cannot depose as a witness though if he be sitting with others he maj 

se the proper course 
witness should leave 
trial because he can 

hardlj be deemed capable of impartially deciding on the admissibility of 
Jus own testimony or of weighing it against that of another 3 

V person having to exercise judicial functions may give evidence m a 
case pending before him when such evidence can and must be submitted 
to the independent judgment of other jicrsons exercising similar judicial 
functions sitting with him at the same tune 5 

Where a Judge is a sole judge of Jaw and fact he cannot give evidence 
before himself or import matteis into his judgment not stated on oath 
before the Court m the presence of the accused* The accused is entitled 
to have nothing stated against him in the judgment which was not stated 
■on oath in his presence and which he had no opportunity of testmg bj 
cro«s examination and of rcbutti g If the Judge knew any facts con 
ceming the case he is bound to state to the accused so far as he could 
what were the facts he himrelf oh erved and to which he himself could bear 
testimony and the accused in such situat on has a right if he thought fit 
to cro«s examine the Judge v hn«e eu lcnce si ould be recorded and form 
part of the evidence m the ca e® 

123 No person who is or has been married shall 
Communica be compelled to disclose an> commimi 
ton* during cation 1 made to him during marriage* b} 
damage p erson to whom he is or has been 

married , nor shall he be permitted to disclose any such 
communication 8 , unless the person who made it, or his 
representatn e in interest 4 , consents except in suits 
between married persons, or proceedings m which, one 

l J/oioRtti Illy * kmptn, (ljt>9) (la ) * t«l 
1 * Cr 1<* J ~ * Gtruh ChvHder Ghent r The Qv 

» Taylor 11th Edo s. 13 9 j 93» b prut (ISM) *>0 Cal 8o7 $ 60 , 

* The Queen r Jloolia S (IS 0) bt there lltirtx v JixJul Balt 

MW R i»tCrk 9*0 

* Qneen Empress v Van tan (lS9o) * Burro Chattier Paul, (IS~3 
19 Mad "u3 bmpre « r Item nelly 1- i*(Ct> 
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married person is prosecuted for any crime committed 
against the other 

COMMENT 

This section “rests on the ob\ ions ground that the admission of 
such testimony w (raid hai e a powerful tendency to disturb the peace of 
families, to promote domestic broils and to weaken, if not to destroy 
that feeling of mutual confidence which is the most endearing solace of 
married life The protection is not confined to cases where the coin 
mumcation sought to be gi\en in evidence is of a stnctly confidential 
character, but the seal of the law is placed upon all communication* of 
whatever nature which pass between husband and wife It extends also 
to cases m w hich the interests of strangers are solelv involved, as well S ' 5 
to those in which the husband or w ife is a party on the record ft I s 
howeier, limited to such matters as base been communicated during ft* 
marriage’ 11 

1. ‘Compelled to disclose any communication’—This expression 
implies that the party concerned is made or allowed to say or do somethin? 
by way of disclosing a communication made during marriage® A docu 
ment, even though it contains a communication from a husband to n 
wife or nee versa, in the hands of third persons, is admissible m evidence 
for, in producing it, there is no compulsion on or permission to the wife or 
husband to disclose any communication The section protects the m 
dividuals and not the communication if it can be proved without puttm" 
into the box for that purpose the husband or the wife to whom the com 
mumcation was made 8 

2. ‘During marriage’.—The protection conferred by the section i* 
limited to such matters as ha\e been communicated during marriage 
A communication made to » woman before marriage would not be pr° 
tccted But the privilege continues eien after the marriage has bee n 
dissolved by death or dn orce 

3. ‘Permitled to disclose any such communication’.—E\en if <>“* 
of the spouse is willing to disclose a communication, he or she will not I* 
permitted to disclose it unless the person who made it or his representatu 
in interest consents, except in suits or prosecutions between marrw 
persons The consent cannot be implied It is incumbent upon tn*- 
Court to ash the party against whom the ei idence is to be given 

On a trial for the offence of bre icli of trust by a public sen ant, a let*j r 
was tendered in evidence for the prosecution which had been sent by tb* 
accused to his wife at Pondicherry and had been found on a search of he 
house made there by the police it was held that the letter was adniissib 
in evidence against the accused*. 


* Tavlor, 11th Edn e 009 4, pp 
617, 018 

-* Queen Emnrtit V Donajhut (189S) 
22 Mad 1,4 


* Quie}'El pru$ V Dtna3h.lt (l g98) 
22 Mad 1 
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4. 'Representative in interest’.—Where there is no “representative 
in interest” n ho can consent, under this section, to the disclosure of 
communications made bv a deceased husband to his wife during marriage, 
the wife should not be permitted even if willing, to disclose such coni 
munications The widow of a deceased husband is not his ‘ representative 
in interest ’ lor the purpose of gi\ mg such consent 5 

123 Xo one shall be permitted tapjve any evidence 
derived from unpublished official record 
bating to any affairs of State 1 , except 
with the permission of the officer at the 
head of the department concerned, who shall give or 
withhold such permission a3 he thinks fit 
. COMMENT 

This section exempts o«lv unpublished official records relating to 
an> affaus of State except with the permission of the head of the de¬ 
partment • 

The tnurt is bound to accept without question the decision of the 
public officer 

The term evidence refer» to both oral and documentary evidence*. 

1. ‘Affairs of Slate*.— 1 This will include any matters of a public 
nature with which the Government is concerned All pecrets of State, 
such as State papers and all communications between Government and 
its officers,—the privilege m such cases not being that of the person who 
is m possession ol the secret, but that of the public as a trustee for whom 
the secret has been entru-ted to him* 


GASES. 

Statements nude and documents produced bv asscssces before in¬ 
come tax officers for the purpose of showing the income of such assessees 
do not refer to matters of State, and are not privileged under this section*. 
Statements mad* 1 " " *“ <• “ * •«• -* * “.*■*— 

the conduct of 
on charges of 
section or s J2I or 125 J . 

124 Xo public officer shall be compelled to disclose 
official com communications made to him in official 
monicaiions confidence 1 , when he considers that th 
public interests a ould suffer by the disclosure. 


l JVairaJ* IfoirloJor r. Emperor, (1913) 
40 Cal SOJ 

* Mai.**. ' *>l ft. P $19. 

* JW, 12th Ein„ p. 433. ~~ 


* l exloUrktEa CM>ar r. 
CWrtttar, (1903) 32 1C*L 62. 

* ISarbaet .VaVt, r. £m 

ICC. VV..V.«) / 
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COMMENT 

This section is confined to public officers section 123 embraced every 
•one Section 123 dealt with unpublished records this section deals with 
communications made m official confidence 

The object of.this section is to prevent disclosures to the detriment 
of public interests and the decision as to such detriment rests with the 
officer to whom the communication is made and does not depend on the 
special use of the word confidential 1 Under this section the public 
officer claiming privilege has to exercise his own discretion in giving or 
refusing di«closure 2 

1 ‘Communications made to him in official confidence’—Commum 
cations in official confidence import no special degree of secrecy and no 
pledge or direction for its maintenance but include generally all matters 
communicated by one officer to another in the performance of their duties 
The question whether such communication was made m the cour'C if 
•such performance is for the Court to decide 3 If communications are 
not made in official confidence they cannot be regarded as privileged 
e g statements made to a station master of a railway in the course of an 
inquiry of a tbeft by some railway employees 4 

A Government Resolution containing opinions of Government 
officers including a legal adviser, is a privileged document within the 
meaning of this section* A statement made to the Collector h> a 


within the meaning of this section and cannot be used as acknowledgment 
of any liability mentioned therein 8 

125 No Magistrate or Police officer shall be com 
information as P elled to sa 7 whence he got any informs 
to commission of tion as to the commission of any offence, 
■offences and no R eV enue officer shall be compelled 

to say whence he got any information as to the com 
mission of any offence against the public revenue 

1 Explanation —‘ Revenue officer” m this section 
means any officer employed m or about the business of 
■any branch of the public revenue 

1 \agaraja F Hat v Tit Secretary of 
State (1914) 39 Mad 304 Beatson v 


Stale (1914) 29 Mad 304 311 , , 

* King Emperor v Bbaqtcati 1 rnrao 
(1929) 6 Lnc 297 of 

s Surnngji Pajtroj v Secretary J 
State (1920) 28 Bom L. R 1213 
A The Collector of Javnpvr v - 
Prasad (lS^) 44 All 300 
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COMMENT 

Ciy***r this **c*ic 3 2. c- & pc<lic*-c' 5 c»? fia:^ l«* toa 

jipShI'o gire the scarce of -"formation referred be tin is to the ecia 
re.BCTcn o* an rf»ae H* mar if fc» Hr disclo^ th* taa* cf the 
1 cle^sanr 

The I'c.wl 1* so* ea nJ*d to *-Ik« frtu radsnij! f'O'wrsi a 
* »c« 4 r ■whe'he^ he tk 2 tpr o r sn or to dj^ovr feca job"** 

■oS«a*Is the aiar cf ns f*o j «b«>a tier had iwiTtd i 2 fe”ra , ‘03 . 
1 '- i <Jf fc*!Vf ciK/i' re «f <a ^31^5 of pnbbe polrv, to 2 

4 ,»i'yia a« o *Lte he nt wf'f *^ 1 

M'toscL th»s s»e*ica d<**- d< t la eip*e«« tems J'oblb t 2 WW*«, tf 

he l«> in.li_j f*x. _a sittrs »rLerife fce b 5 tafo'iai’Joa, the {~o*ee”oa 
•*£o*tit*i bi thi« tit-f-s ijo* *feji»nd cj-nn a e’asai o- pinle^e le-s^ 

•aide br 1* 1* the drr 1 * tie • o-*t apirt f^a objwxa tafc*-n, *0 
■eitlsd* f- i «Td* 5 ^ If < b «*ifa i« xah»a, it rtaro*, fate the Iitt 
- allow* r, le tie ‘ *dte*^» lafe-enceapa."* - ’he- bmecs** 

126 \o barn-ter, attorney, pleader or V 2 ktl «kall 
at anv time 1 b*» permitted, unless with hi' 
client s express consent, to diselo *» an} 
communication made to him in the course 
and for the purpose of his employment as such bam-ter 
-pleader atto’-nev or vain] 5 , bv or on behalf of his client, 
or to state the contents cr condition of any document 
with which he has become acquainted in the course and 
for the purpose of Li< professional employment s , or to 
disclose anv advice given by him to his client in the 
-coarse and for the purpose of sfich employment - 

Provided that nothing in this section shall protect 
from disclosure— 

(1) an> such communication made m furtherance 
of am illegal purpose 

(2) anv fact observed by anv barrister, pleader, 
attorney or \aki] r in the course c f his employment 2 * 
Mich, showing that anv crime or fraud has been com¬ 
mitted since the commencement of his employment 

It is mimate-ial whether the attention of «ucl 
bam'ter pleader, attorney or vakil was or was not 
directed to such fact b\ or on behalf of his client. 

Explanation —The obligation stated m this section 
-continues after the employment has ceased. 

1 Jun^ L*11! r -5 r (IVIIJ * ITufoiT Pvtry i! Joi l>ut, 

-nc^r «»C»1-*-»»,*•«» 
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COMMENT 

This section is confined to public officers section 123 embraced e\ery 
•one Section 123 dealt with unpublishted records this section deals with 
•communications made m official confidence 

The object of this section is to pre% ent disclosures to the detriment 
of public interests and the decision as to such detriment rests with the 
•officer to whom the communication is made and does not depend on the 
special use of the word confidential 1 Under this section the public 
officer claiming privilege has to exercise his own discretion in gnmg or 
refusing disclosure* 

1 ‘Communications made to him in official confidence’ —tommuni 
cations in official confidence import no special degree of Becrecy anl no 
pledge or direction for its maintenance, but include generally all matters 
communicated by one officer to another in the performance of their duties 
The question whether such communication was made m the course of 
such performance is for the Court to decide 3 If communications are 
not made m official confidence they cannot be regarded as privileged 
e g statements made to a station master of a railway in the course of an 
inquiry of a theft by some railway employees 4 

A Government Resolution containing opinions of Go'\ernmect 
officers including a legal adviser, is a privileged document within the 
meaning of this section 11 A statement made to the Collector by a 

l 


within the meaning of this section and cannot be used as acknowledgment 
of any liability mentioned therein 8 

125 No Magistrate or Police officer shall be coin 
information ai P«Ued to say whence he got any informs 
to commission of tjon as to the commission of any offence, 
•offences and no R evenUe 0 ffi cer shall be compelled 

to say whence he got any information as to the com 
mission of any offence against the public revenue 

'Explanation —“Revenue officer” in this section 
means any officer employed in or about the business of 
•any branch of the public revenue 


1 JN ago raja P Hat v Tie Secretary of 
State (1914) 39 Mod 304 Btalson v 
jSlene (I860) 6 H &N 838 

* Jthang r v Secretary of State (1903) 
<S Bom L. Jt 131 King Emperor r 
JIhagu.aU Prasad (HP'S) r > Lue 297 
8 Aagaraja Ptllat % Tie Secretory of 


State (1914) 39 Mad 304 311 , 

♦ King Emperor \ Warp ah I ratal 
(19*9) o Luc 297 , , 

S Sursvngjt Dajtraj v Secretary 1 
State (1926) 28 Bom L B 1213 
t The Collector of Jeunpi r v Jamva 
Prasad (1022) 44 All 3GO 
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Under this section a "Magistrate or a police officer cannot be com 
jielled to git e the source of information receit ed by him as to the com 
iui«sion of an offence He maj if he likes disclose the name of the 
informant 

The accused is not entitled to elicit from individual prosecution 
witnesses whether he was a sp\ or an informer, or to discover from police 
-officials the names of persons from whom they had received information , 
hut a detectixe cannot refuse on grounds of public policy to answer a 
question as to where he was secreted* 

Although this section does not in express terms jrohibit a witness if 
he be willing from saying w hence he got his information the protection 
-afforded b} this section does not depend upon a claim or privilege being 
made but it is the dut\ of the Court apart from objection taken to 
■exclude such evidence If objection is taken it cannot, since the law 
-allows it be made the ground of nd\er«c inference against the witness* 

126 No barribtei, attorney, pleader or valal shall 
at an} tune 1 be permitted, unless with his. 
client’s express consent, to disclose an} 
communication made to him in the course 
and for the purpose of his emplo} ment as such barrister, 
“pleader, attorney 01 \akil-, bj or on behalf of his client, 
or to state the contents or condition of any document 
with which he has become acquainted m the course and 
for the purpose of his professional emplo} ment 3 , or to 
disclose an> advice gixen by him to his client m the 
course and for the purpose of sfich emplo} ment 

Provided that nothing in this section shall protect 
from disclosure— 

(1) an} such communication made in furtherance 
of an} illegal purpose 

(2) any fact observed b} any barrister, pleader, 
-attorney or vakil, m the course of his emplo} ment as 
-such, showing that an} crime or fraud has been com¬ 
mitted since the commencement of his emplo} ment 

It is immaterial whether the attention of such 
barrister, pleader, attorne} or \akil was or was not 
directed to such fact b} or on behalf of his client 

Explanation —The obligation stated m this section 
•continues after the emploa ment has ceased 

1 Anr taLnllla rav h ptror, (1913) * Knlan v Ptary Mohan Dati. 

42 Cal 9 j- 4«‘C»I 
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Illustrations 

(а) A, a client, says to B, an attorney—“I have committed forger) 
and I wish you to defend me ” 

As the defence of a man known to be guilty is not a criminal purpose,, 
this communication is protected from disclosure 

(б) A, a client, says to B, an attorney—“I wish to obtain possession 
of property by the use of a forged deed on which I request) ou to sue”. 

The communication, being made in furtherance of a criminal purpose 
is not protected from disclosure 

(c) A, being charged with embezzlement, retains B, an attorney, to t 
defend him In the course of the proceedings, B observes that 3n entrj 
has been made in A’s account book, charging A with the sum said to have 
been embezzled, which entry was not in the book at the commencement 
of his employment 

This being a fact observed by B m the course of his employment, 
showing that a fraud has been committed since the commencement of the 
proceedings, it is not protected from disclosure 

COMMENT. 

This section is based upon the principle that if communications to a 
legal adviser were not privileged, a man would be deterred from fully 
disclosing his case, so as to obtain proper professional aid m a matter in 
which he is likely to be thrown into litigation The section not onl) 
protects the legal adviser from disclosing communications made to him 
by his client when interrogated as a witness, but is not permitted to do so 
even if ho is willing to give evidence unless with the express con«enfc 
of his client. 

I. ‘At any time’.—These words indicate that the legal adviser l"- 
not to disclose the communication even when the relation is ended or 
even after the client’s death The rule is ‘once privileged alwavs p« 
vileged" 

2 ‘To disclose an) communication made to him in the course and 
for the purpose of his employment as such barrister, pleader, etc ’—Com 
mumcations protected by the section must be confidential The woru 
‘disclose’ shows that the privileged communication must be of a con¬ 
fidential or private nature 1 . It is not every communication made by* 

■ . h * 

to- 

.* ■ « . nu- 

facturmg process being carried on, as to what is communicated to him b) 
word of mouth or writing*. 


(1903) 5 Bom L It 122 
I Framj, Ilhitojt V Jfohanling vnan 
ung, (189J) 18 Bom 203 
» Cop, Lai ^ Lalhjxit Ha,, (191«) 41 
Atl I2o 
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The section protects from publicity not merely the details of the 
business but also its general purport unless it be known aliunde that 
such business falls within proviso 1 or 2 A solicitor is not at liberty to 
disclose the nature of his professional employment 1 If an attorney dis 
closes the facts which cajne to his knowlegc while he was engaged as an 
attomev he will be guilty of professional misconduct* 

A pleader cannot claim pmdege against disclosing a statement made 
to bun bv a person if the same is not made to him m the course and for 
the purpose of his employment as a pleader and the fact that the pleadei 
has been acting as a professional adnser to the jartv makes no 
difference* 

The privilege in respect of disclosure of communications between a 
solicitor and a prospective client extends to the case where the offered 
retainer is not accepted* 

3 ‘State the contend of any document with which he has become 
acquainted m the course of his professional employment —A legal 
adviser is not bound to produce or to answer any questions concerning 
the nature or contents of a document entrusted to him professionally 
by his client The Court has no power to order production of such 
documents* A pleader » not bound to disclose at the instance of a 
third party the contents of a will that came to his hands in the course 
of his professional employment even if it is subsequently lost 0 

Mukhtear —The restrictions unposed by this section extend also to 
communicat on made to Mukhtears when acting as pleaders for their 
clients 1 

Proviso 1 —This proviso differs from the English law Under it 
any communication made in furtherance of an dtegal purpose is not 
privileged Under the English law the purpose must be criminal and 
not merely illegal 

The existence of an illegal jurpose would preient anj privilege 
attaching to any communication 

' iversal 

one which 

may public 

welfare * Thus the privilege cannot be claimed where the consultation 
with the attomej was for the purpose of raising money on a forged will* 
Commumcat ions made with a view to carry out a fraud are not privileged 10 


1 fc mji Iihica)\ v Mohan! n Qh Dhan 
*l»r 1883) 18 Bom "63 

» /» rt a i Attorney (19*4) 26 Bom L. 
r 88 r B 

* Emperor v Bab (190.) •* Bom L. 
1 460 

♦ Jf infer v rriett [19*9] 1 X. B 6oo 
» I Minn v \ete lorl Inturanee Co 

(I90ol" R m B. It “09 
o / iiAonfciv BkaSal (lQ*<*)3lBom 


L. R. 1046 

1 Abbot Peada \ Queen E npreei 
(1898) 2o C#1 "36 

* J Anneeley v Rithard Earl oj 
Anyteeea (1“43) 1” How St Tr 

1*40 

• Reg no V 4«ry (1838) 8 C. 

10 O Pourlt V Dari thirt I 
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At an inter* lew between a solicitor ami a client, the solicitor took 
down a certain statement made bj a person named A B, who was m his 
client's company and whose name was communicated to him m the 
course and for the purpose of his professional employment 4, B was 
afterwards tried for defamation At the trial, the solicitor was called as 
a witness for the prosecution, and was asked (a) the name of his client, 
(6) the name of the person who accompanied the client and made a state¬ 
ment to him and (c) the matter m which his client employed him The 
solicitor declined to answer all the three questions on the ground of 
privilege It was held that the solicitor was bound to disclose the 
name of the client that he was bound to disclose the name of the person 
who accompanied the client and made a statement to him , and that he 
was not bound to disclose the matter m which the client employed him* 

Where defendants at an interview, at which the plaintiff was pr^ent 
admitted their partnership to their attorney who was then slao acting as 
attorney for the plaintiff, it was held that the attorney was not precluded 


have been addressed to him also as attorney for the plaintiff 1 

127 The provisions of section 126 shall applj to 
a TTo mur 0 interpreters, and the clerks or servants of 
priters, etc’ n r barristers, pleaders, attorneys and takils 

COMMENT. 

This section extends the privilege given by s 126 to interpreters 
clerks, or sen ants of lawyers It extends to a communication made to a 
pleader’s clerk the same confidential character that attaches to a com 
mumcation to the pleader direct under s 12G 3 

128 If any part) to a suit gives evidence therein 
Prmiege not at his own instance or otherwise, he shall 

vo^un^ermg not deemed to have consented thereb) 
evidence to such disclosure as is metioned in section 

126 , and, if any party to a suit or proceeding calls an} 
such barrister, pleader, attorney or vakil as a witness, 
he shall be deemed to have consented to such disclosure 
only if he questions subh barrister, attorne} or vahil on 
matters which, but for such question, he v> ould not be 
at liberty to disclose. 


r Fram}i -BAtcoji v Zfohantmq Dhnn 

(1893) 18 Bom 263 
1 Memo* Jlajte Uaroon Mahomed i 
Moli l Abdul A an and tfcofo Ahmed 


Jloola Abdulla, (1878) 3 Boi i 01 
* hamuhuar 1 etthad \ Ar nn 
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129 No one shall be compelled to disclose to 
Confidential the Court an} confidential communication 
™^iegai tM *d "hieh has taken place between him and 
visers his legal professional adviser, unless he 

offers himself as a witness in which case he may be 
compelled 1 to disclose an} such communications as ma} 
appear to the Court necessary to be known in order to 
explain any evidence w hich he has given, but no others 

COMMENT. 

Th s section applies where the client is interrogated and whether he 
be a nartN to the «uit or not If a party becomes a witness of his own 
accord he shall if the Court requires it be made to disclose everything 
nece«san to the true coi iprehension of his testimony 1 

1 Compelled —Th s word does not mean subpoenaed The 
section uses the words compelled to disclose with reference to the case 
when a man has offered himself as a witness and must refer to some force 
put upon the witness after he is in the witness box* 

CASE 

Letters v.i tten bv one of the defendants ser\ants to another for- 
the purpose of obtaining information with a view to possible future liti 
gation are not privileged e\en though they might under the circnm 
stances be required for tl e u«e of the defendant a solicitor In order that 
privilege may be claimed it must be shown on the face of the affidavit 
that the documents were prepared or written merely for the use of the 
solicitor 3 Reports made hi defendants servants to the defendant 
regarding the subject matter of the suit are not privileged* 

130 bo witness who is not a part} to a suit shall 
Product on of be compelled to produce his title deeds to 
wtnM^not °i an > property or an} document in virtue 
party of which he holds any property as pledgee 

or mortgagee or an} document the production of which 
might tend to criminate him 1 , unless he has agreed in 
writing to produce them with the person seeking the 
production of such deeds or some person through whom 
he claims 


1 pec J/unrAmAdtr Be~onjt v Tie 
fine OAvrutiwry S «t 11 Company 
(18SO) 4 Bom 6 8 , 5S1 
i Slofier SA#UA v Queen Emprete 
(1S93) “1 Cal 3<** 400 


* B pro Loti Ley v Secretary of State 
for Jndta «« Cow l (1SS5) 11 C*1 

* Crtlral Ini a Sptnntng etc Co 
G I P Pafiroy (19 6) “9 Bom r 
414 
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COMMENT. 

This section is based on the principle that great inconvenience and 
mischief would result to witnesses if they are compelled to disclose their 
titles by the production of then* title deeds The object of the privilege 
is that the title may not be disclosed and examined 

The section protects a witness, who is not a party to the suit in which 
he is called from producing— 

(1) title deeds to any property, 

(2) any document in virtue of which he bolds any property as 
pledgee or mortgagee or 

(3) any document the production of which might tend to criminate 
him, 

unless he has agreed m writing to produce such documents 

It would be entirely optional for the witness to produce his title 
deeds, and to raise any objection whatever 

English law —The privilege conferred by this section, is more extensive 
than m England For in England, it a title deed is partly set out ot 
where there is reason to suspect fraud, the production of title deeds is 
ordered 1 In England a witness who is justified in refusing to produce 
title deeds cannot be compelled to give parol c\ idem e of then contents 

1. ‘Any document the production of which might tend to criminate 
him’ —A book of account cannot be withheld oil the ground that it tends 
to incriminate bun The mere circumstance that the production of a 
document may render the witness liable to a ci\ il action docs not come 
■within this section 

131. No one shall be compelled 1 to produce docu 
production of i 11611 * 8 111 ^ IS Possession, winch auf other 
-documents which person would be entitled to refuse to pro 
duce if they were m his possession, unless 
t-ion cotiidrefuse fauch last mentioned person consents to 
to produce their production 

C O M M E N T 

Persons in possession of documents on behalf of others are generilly 
-agents, attorneys, mortgagees, trustees, ttc This section extends to 
these. pmona tb*. mne protection which. the feeding section provtdes 
for a witness who is not a party to a suit 

1. ‘Compelled’.—The use of this word indicates that the person w 
possession of the document will be ‘allotted to produce documents which 
other persons would be entitled to refuse to produce if Buch were »n their 
possession This is in accordance with English law It would see™ 
follow that, although a barrister, pleader, attorney, or \ nkil is forbidden 


» Stole#,"Sol 11 j. 811 
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(by s 126) to state the contents of am documents with which he has 
become acquainted in the course and for the purpose of his professional 
-employment he will be permitted to produce the document itself if it 
happens to be in his possession and he choose to do bo j 

132 V witness shall not be excused from answer- 
tvitness not ,n £ an > question as to any matter relevant 
«cnsed from to the matter m issue 1 m an^ suit or in 
SSSnU" anj cimI or criminal proceeding, upon the 
swer mil ground that the answer to such question 

nate mil criminate, or may tend directly or 

indirectly to criminate, such witness, or that it will 
■expose, or tend directly or indirectly to expose, ouch 
•witness to a penalty or forfeiture of any hind 

Provided that no such answer, which a witness 
proviso shall be compelled to give, shall subject 
him to any arrest or prosecution, or be 
proved against him in any criminal proceeding, except 
•a prosecution for giving false evidence b) such answer 


COMMENT. 

UndeT this section a witness is not excused from answering any 
•question relevant to the matter in issue on the ground that answer to 
such question may criminate him or expose him to a penalty or forfeiture 

English law —-Under the English law a witness has the privilege of 
refusing to answer a question upon the ground that the answer may 
•criminate him This section substitutes the qualified protection that the 
answer shall not be used against him 

I ‘Any question as to any matter relevant to the matter in issue’ — 
The section does not in terms deal with all criminatory questions which 
may be addressed to a witness but only with questions as to matters 
relevant to the matter in issue Irrelevant questions should not be 
allowed and it may be implied from the limitation in this section that a 
w itness should be excused from answering questions tending to criminate 
as to matters which are irrelevant* 

Proviso —-The section makes a distinction between those cases m 
which a witness voluntarily answers a question and those m which he is 
compelled to answer, and gives him a protection in the latter of these 
cases only Protection is aSorded only to answers which a witness has ob 
jected to give or which he has asked to be excused from giving and t 


1 <5ee Field 8th EOn p 803. lUd. 271, 278, F b 

* The Queen v Gopal Vote (1881) 3 
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then be haB been compelled bv the Court to giv e 1 . The mere subpcening 
of a witness or ordering him to go into the witness box does not compel 
him to give any particular answer or to answer any particular question 
The words “shall be compelled to give” in the proviso apply to prepsun 
put upon a witness after he is in the box, and w hen he asks to be excused 
from answering a question 8 The Allahabad High Court has held that 
this is too narrow an interpretation A common sense meaning should 
1 e given to the word compelled’ It is linposssible to deny that in the 
case of ordinary laymen unacquainted with the technical terms of tins 
section, the} are compelled to answer on oath questions put either by the 
( ourt or by the counsel especially when the question is relevant to tht 
case An answ er given b} a witness under such circumstances is protected 
by this section "Whether ox not a witness is ‘compelled’ within the 
meaning of this section to answ er any particular question put to him while 
in the witness box is in each case a question of fact 3 

The Calcutta High Court lias held that a witness who makes a 
ioluntary and irrelevant statement not elicited b> 'any question put to 
him while under examination is not protected by this section It ha* 
therefore, held that a witness making a voluntar) and irrelevant statement 
to injure the reputation of another is guilt} of defamation* 


According to an earlier decision of the Madras High Court a witnes 
was not guiltv of defamation for an} statements made in the witness box’ 
But subsequently it has held that a witness who answers a question 
put to him by counsel without seeking the protection of this section i 
not entitled to an} protection as the statements made by a witness are 
entitled not to an absolute but onlv to a qualified privilege 6 


The Bomba} High Court has in a Tull Bench case laid down that 
relevant statements made b\ a witness on “oath or solemn affirmation 
in a judicial proceeding aic not protected by this proviso 7 A witne<. 
who makes defamatory statements m a witness box comes within tqe 
purview of s 4*19 Indian Penal C ode® 

An incriminating statement in a deposition made by a part} to tL t 
suit in cross examination in answerto questions relevant onl} as affect in T 
Ins credit, and objected to not by the deponent himself but bv his pleadei 
is not admissible against him on his subsequent trial for giving fab 
evidence, he being in fact ‘compelled to answer’ 8 . 


1 Q ittn hmpre a* v (mini Sotbu 


201, Emperor ■ 
13 AH 02 ! 

(1920) 42 All 2 


Bnnartt, (1923) 40 All 
’ Chatur Stngh, (19*0) 
r prror \ Can get Saint 


* Hat lar AU t Abril Mtn (190>) U- 
Cal 7 >0 

8 J lainuvn v Setha Shelli, (1889) 1! 
Mad 477 

8 Peddalba fie,hit V Tara fa fiedd, 
(1928) 52 Mad 432 

V Bat SI onto v Uvtrno Am r, (l**’ » 
28 Bom L It 1 50 Bom 162 1 n 

* Ibid 

8 Emperor v Pramalha fietth Bote 
(1110) 37 Cal 878 
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Previous deposition —\. previous deposition is admissible against the 
witness on hi* subsequent trial unless he has brought himself under this 
prov i«o l 


CASE 1 ' 

V revenue official was charged with the offence of attempting t( 
receive a bribe from certain cultivators who gave evidence for the prose 
cation and he was convicted He subsequently charged the cultivators 
with having conspired to bribe him and m their trial their depositions in 
the previous case were tendered in evidence for the prosecution It was 
held that the depositions were admissible in evidence* 

Where a "Magistrate believing that complainant had given false 
evidence m the course of a trial bv denving the fact of a previous con 


impression was admissible in a subsequent trial for giving false evidence 
and. that the proviso to this section was not applicable inasmuch as 


133 An accomplice shall be a competent witness 
m against an accused person , and a con 

ccompice v lc tion is not illegal merely became it 
proceeds upon the uncorroborated testimony of an 
accomplice 

COMMENT 

This section should be read along with illustration (6) to s 114 
An accomplice is a person who has concurred in the commission of 
an offence He is a guiltv associate in crime Spies are not accomplices 
The Court maj consider though it is not bound to consider an accomplice 
unworthy of credit unless he is corroborated in material particulars This 
section is the only absolute rule of law disregards the evidence of anaccom 
plice But illustration (&) to s 114 is a rule of guidance to which the 
Court also should hav e regard It is howev er not a hard and fast pre 
sumption incapable of rebuttal a prcsumpfio juris et de jure* The 
evidence of an accomplice requires to be accepted with a great deal of 
caution and sc rutin} because 

(a) he has a motiv e to shift guilt from him«elf, 


1 Alhoy Kumar ilookerjee v Emperor 
(1917) 4o Cal T’O 

* Queen Empress t Sam tappa (1891) 
15 Mad 63 


* Tunoo J ha t Emperor (1911) 39 
Cal 318. 

* Emperor r Shrtnttas (190a)7 Ecm 
L.R 969 
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then he has been compelled by the Court to give 1 The mere subpcemnjr 
of a witness or ordering him to go into the w itnes3 box does not compel 
him to give any particular answer or to answer any particular question 
The words shall, be compelled to give in the proviso apply to prejsnit 
put upon a witness after he is in the box and when he asks to be excused 
from answering a question 5 The Allahabad High Court has held that 
this is too narrow an interpretation A common sense meaning should 
le given to the word compelled It is imposssible to deny that mthe 
case of oTdmary laymen unacquainted with the technical terms of thi« 
section they are compelled to answ er on oath questions put either by the 
( ourt or by the counsel especially when the question is relevant to the 
ease An answ er giv en by a witness under such circumstances is protected 
by this section Whether or not a witness is compelled’ within the 
meaning of this section to answer anj particular question put to him while 
in the witness box is m each case a question of fact 3 

The Calcutta High Court has held that a witness who makes a 
\oluntary and irrelevant statement not elicited by 'any question put to- 
him while under examination is not protected by this section It ha* 
therefore held that a witness making a v oluntaiy andirrelevant statement 
to injure the reputation of another is guilt j of defamation* 

According to an earlier decision of the Madras High Court a witnes* 


entitled not to an absolute but onlv to a qualified privilege” 


The Bombay High ( ourt bas m a Tull Bench case laid down tbit 
relevaut statements made bv a witness on oath or solemn affirmation 
in a judicial proceeding are not protected by this proviso’ A witnes- 
who makes defamatory statements m a witness box comes within tqe 
pun lew of s 499 Indian Penal Code 8 

\n incriminating statement in a deposition made by a part) to th t 
suit m cross examination in answer to questions relevant only asafiectin " 
lus credit and objected to not by the deponent himself but by his pleadci 
is not admissible against him on his subsequent trial for giving fib 
evidence he being m fact compelled to answer c . 


1 Q ten Emprmt \ ( t Sonbu 


3 Emperor v JJanarei (1023) 4(" AH 
-'•* Emperor y Chatur Singh (1920) 
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Previous deposition —4. previous dtposition is admissible against the 
witness on his subsequent trial unless he has brought himself under this 
proviso* 


CASE'' 

A revenue official was rharged with the offence of attempting t( 


held that the depositions were admissible in evidence* 

Where a Magistrate believing that complainant had given false 
evidence in the course of a trial bv denving the fact of a prev ious cou 
viction, had his thumb-miprcsion taken out of Court for the purpose of 
identification in a future prosecution and there was nothing to show that 
the latter had objected to the taking of it it was held that the thumb 
impression was admissible in a subsequent trial for giving false evidence 
and that the proviso to this section was not applicable inasmuch as 


133 An accomplice shall be a competent witness 
Aceom ice against an accused person, and a con 
P re viction is not illegal merely becauJe it 
proceeds upon the uncorroborated testimony of an 
accomplice 

COMMENT 

This section should be read along with illustration (ft) to s 114 
An accomplice is a person who has concurred in the commission of 
an offence He is a guiltv associate in crime Spies are not accomplices 
The Court may consider though it is not bound to consider an accomplice 
unworthy of credit unless he is corroborated m material particulars This 
section is the only absolute rule of law disregards the evidence of an aceom 
plice But illustration (6) to s 114 is a rule of guidance to which the 
Court also should have regard It is however not a hard and fast pre 
sumption incapable of rebuttal a presumptio juris et de jure * The 
evidence of an accomplice requires to be accepted with a great deal of 
caution and sc rutin} because 

(a) he has a motive to shift guilt from him«elf, 

* Alhoij Kumar VooLtrietv Emperor * Tunoo J/m v Emperor (1911) 39 

(1917) 4j Cal 720 Cal 343. 

* Queen Empress y Sammppa (1691) * Emperor t Skrmirat (1905)7 Bom 

15 Mad 6 Z L.R 969 
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then he haB been compelled b) the Court to gn e 1 . The mere subpcemn"" 
of a witness or ordering him to go into the witness box does not compel 
him to give any particular anew er or to answer any particular question 
The words “shall be compelled to gne” in the proviso apply to pressure 
put upon a witness after he is in the box, and when he asks to be excused 
from answering a question* The AUahabad High Court has held that 
this is too narrow an interpretation A common sense meaning should 
be given to tbe word compelled It is imposssible to deny that lathe 
case of ordinary laymen unacquainted v ith tbe technical terms of thi« 
section, they are compelled to answer on oath questions put either bv the 
Court or by the counsel especially when the question is relevant to the 
case An answ er given by a w ltness under snch circumstances is protected 
b) this section Whether or not a witness is ‘compelled’ within the 
meaning of this section to answer any particular question put to hun while 
m the witness box is in each case a question of fact 3 

The Calcutta High Court has held that a witness who makes s 
voluntary and irrelevant statement not elicited b) any question put tfr 
him while under examination is not protected by this section It ha 5 
therefore, held that a witness making a \ oluntan and irrelevant statement 
to injure the reputation of another is guilt) of defamation 4 

According to an earlier decision of the Madras High Court a witnev 
was not guilty of defamation for an) statements made mthe witness box 
But subsequently it lias held that a witness who answers a question 
put to him by counsel without seeking the protection of this section l 
not entitled to an) protection as the statements made by a witness are 
entitled not to an absolute but onlv to a qualified privilege 8 

The Bomba) High Court has in a lull Bench case laid down that 
relevant statements made bv i witness on‘oath or solemn affirmation 
in a judicial proceeding arc not protected by this proviso 7 A witnes 
who makes defamatory statements in a witness box comes within tip 
purview of s 499 Indian Penal Code* 

An incriminating statement in a deposition made by a part) to tbr 
suit m cross examination m answer to questions relevant onl) as affect in * 
lus credit, and objected to not by the deponent himself but by Ins plefldej 
is not admissible against him on his subsequent trial for giving *' l h 
evidence, he being in fact compelled to answer’*. 

(168^/lTl^ra +40, The Queen v ‘copnf 
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Previous deposition.—A previous deposition 13 admissible against the 
witness on his subsequent trial unless he has brought himself under this 
pro\ iso* 


CASES 

A revenue official was charged with the offence of attempting to 
receive a bribe from certain cultivators who gave evidence for the prose 
cution, and he was convicted He subsequently charged the cultivators 
with having conspired to bribe him, and in their trial their depositions in 
the previous case were tendered in evidence for the prosecution It was 
held that the depositions vs ere admissible in evidence" 

Where a "Magistrate, believing that complainant had given false 
evidence in the coarse of a trial, bv denv mg the fact of a prev ious con¬ 
viction, had his thumb-mipre'sion taken out of Court, for the purpose of 
identification in a future prosecution and there was nothing to show that 
the latter had objected to the taking of it, it was held that the thumb 
impression was admissible in a subsequent trial for giving false evidence, 
and that the proviso to this section was not applicable, inasmuch as 
the tab ’ ’ * - 

and re 
and it 


133 An accomplice shall be a competent witness 
m against an accused person ; and a con- 

ccomp 1 viction is not illegal merely became it 

proceeds upon the uncorroborated testimony of an 
accomplice 

IOJ1MEM. 

This section Bhould be read along with illustration ( b ) to s 114. 

An accomplice’ is a person who has concurred in the commission of 
an offence He is a guiltv associate m crime Spies are not accomplices 
The Court may consider though it is not bound to consider, an accomplice 
unworthy of credit unless he is corroborated in material particulars This 
section is the only absolute rule of law tis regards the evidence of an accom 
pliee But illustration (b) to s 114 is a rule of guidance to which the 
Court also should have regard It is, however not a hard and fast pre 
sumption, incapable of rebuttal, a presumptio juris el de jure ‘ The 
evidence of an accomplice requires to be accepted with a great deal of 
caution and scrutiny because, 

(a) he has a motive to shift guilt from himself, 

1 Alhot/Kvmar Mooktrtetv Emperor, * Tunoo J ha v Emperor, (1911) 39 f 
(1917) 4o Cal 7JO Cal 349. / 

* Queen Empress r Samtappa, (1891) * Emperor r Shnmras, (1905) 7 
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then he has been compelled by the Court to gne 1 The mere sub] renin*" 
of a witness or ordering him to go into the witness box does not compel 
him to give any particular answer or to answer any particular question 
The words shall be compelled to gi\ e in the proviso apply to pressure 
put upon a witness after he is in the box and when he asks to be excused 
from answering a question* The Allahabad High Court has held that 
this is too narrow an interpretation A common sense meaning shoull 
be gi\en to the word compelled It is impossible to deny thatmtbe 
case of ordinary laj men unacquainted v ith tbe technical terms of tb 
section they are compelled to answ er on oath questions put either by tbe 
Court or by the counsel especially when the question is relevant to tbe 
case An answ er given by a w itness under such circumstances is protect? 1 
by this section Whether or not a witness is compelled within tb 
meaning of this section to answer any p articular question put to him while 
in the witness box is in each case a question of fact 3 

The Calcutta High Court has liel 1 that a witness who makes a 
i oluntary and irrelevant staten ent not elicited b) any question put t 
lum while under examination is not protected by this section Ith* 
therefore held that a witness making a m luntan andirrelevant statemer 
to injure the reputation of another is guilty of defai lation 4 

According to an earlier decision of the Madras High Court a witne^ 
was not guilty of defamation for any statements made in the witness hex 
But subsequently it has held that a witness y ho answers a qnestio 
put to him b> counsel \ ithout seeking tl e protection of this section i 

not entitled to any protection as the statements made by a witness are 

entitled not to an absolute bi t only to a qital fied j nvilege” 

The Bomba} High ( ourt has m a Fi 11 Bench case laid down tin 
relevant statements n ade b\ a y itness on oath or solemn affirmation 
m a judicial proceeding uc not protected b} this proviso 7 A wituej- 
vho makes defamatory statements in a witness box comes within tq? 
pimiew of s 499 Ind an Pcnil Co lc 8 

\n incriminating staten ent in a deposition i lade bj a j arty to tL 
suit ui cross exanimat onmansyyerto questions releyant only asaffectin 
1 is credit and objected to not by the deponent himself but by bis pleadei 
is not admissible against him on Jus subsequent trial for giving 
evidence he being in fact coinpelle 1 to ansyver s 
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Previous deposition.— V previous deposition is admissible against the 
witness on his subsequent trial unless he has brought himself tinder this 
prov iso 1 


CASE‘S 

A revenue official was charged with the offence of attempting to 
receive a bribe from certain cultivators who gave evidence for the prose 
cut ion and he was convicted He subsequently charged the cultivators 
with having conspired to bribe him and in their trial their depositions in 
the prev ious case were tendered in evidence for the prosecution It was 
held that the depositions were admissible in evidence* 

Where a Magistrate believing that complainant had given false 
evidence m the course of a trial bv denv mg the fact of a previous con 
viction, had his thumb-iwpre«sion taken out of Court, for the purpose of 
identification m a future prosecution and there was nothing to show that 
the latter bad objected to the taking of it it was held that the thumb 
impre««ion was admissible in a subsequent trial for giving false evidence, 
and that the proviso to this section was not applicable, inasmuch as 


133 An accomplice shall be a competent witness 
AccompiK against an accused person , and a con 
com at viction is not illegal merely becauje it 
proceeds upon the uncorroborated testimony of an 
accomplice 

COMMENT 

This section should be read along with illustration (f>) to s 1X4 
An accomplice’ is a person who has concurred in the commission of 
an offence He is a guiltv associate in crimp Spies are not accomplices 
The Court may consider though it is not bound to consider, anaccomphce 
unworthy of credit unless he is corroborated in material particulars This 
section is the only absolute rule of law hs regards the evidence of an accom 
plice But illustration (6) to s 114 is a rule of guidance to which the 
Court also should hav e regard It is howev er not a hard and fast pre 
sumption, incapable of rebuttal a presuinpho juris et de jure* The 
evidence of an accomplice requires to be accepted with a great deaf of 
caution and scrutiny because, 

(a) he has a motiv e to shift guilt from him elf, 

1 AV>oy Kumar Jloolerjee v Emperor, * Twitoo Jha v Emperor (1911) 
(1917) 4o Cal 720 Cal 349. 

i Queen Empress v Samurppa, (1991) * Emperor y Shrimras, (1903) 7 

15 Mad 63 L.R PtO 


E 20 
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(6) lie is an immoral person likely to commit perjury on occasion, 
(c) he hopes for pardon or has secured it, and so favours the pro¬ 
secution 1 * 3 * 

A person who makes himself an agent for the prosecution with the 
purpose of disclosing and discovering the commission of an offence, 
either "before associating with wrong doers or before the actual perpetration 
of the ofience, is not an accomplice but a spy detective or decoy, whose 
evidence does not require corroboration, though the weight to he attached 
“to it depends on the character of each individual witness in each case 
But a person who is associated with an offence with a criminal design, 
and extends no aid to the prosecution till after its commission is an 
accomplice requiring corroboration* 

Bombay view.—The Bombay High Court has held that the presump 
tion allowed by s 114, illustration (6) namely, that an accomplice is 
unworthy of credit unless he is corroborated in materal particulars, has 
become a rule of practice of almost universal application® Under ordinary 
circumstances it is unsafe to convict on such evidence without the corro 
boration of independent evidence The corroboration to the evidence of 
an accomplice when required, should be such corroboration m materia! 
particulars as would induce a prudent man on the consideration of all the 


“he accused, no conviction based only upon the confession of a co- 
iccused is good in law 5 * * The law does not require that every detail ol 
the approver’s story must be fortified by a sunilar story told by an in 
dependent w ltness , the effect of any such principle would be to rule out 
“he accomplice's evidence as altogether inadmissible It is only necessar) 
that the accomplice’s evidence should, in the circumstances of each parti 
cular case, receive that corroboration which it seems to require 8 I" 
dealing with the etidencc of an accomplice the Judge is not bound to rely 
on such statements only as arc corroborated by other reliable evidence 
Once a foundation is established for a belief that such a witness is speaking 
the truth because he is corroborated by true evidence on material points, 
the Judge is at liberty to come to a conclusion as to the truth or falsehood 


l Barlat Ah V The Croim, (1916) P 
R No 2 of 1917 (Cr ) 

S Emperor v Chaturbhuj Saftu, (1910) 
"5ft Cal 96 , Q teen Empress v Bari in 
(1897) P J I B 3Go Q teen Empress 
y ,\ffa Swe, (1898) 1 U B R (1897 
1901) 176 

3 Queen Empress v Wajanlal ant 

Votilal (1886) 14 Bom 110 119 Q teen 

> in press y Chagrin Vaijaram, (1890) 14 

Bom 331 

* Fmperory Shnnu-as (1905)7 B*m 
I U. 069 lira y Buihn \anlu (1870) 

1 1- m 473 , / mprrot v C uir d Bahant 


Lag) ate (1910) 18 Bom L R 266 and 
Emperor v Salnthhnn (1910) 21 Bom 
L R 448 take a restricted view of 
necessity of independent corroboratn n ■ 
the testimony of an accomplice 
the accomplice evidence is believed c 
tie Court followed in En juror v 
Jehangir Cama (1927) 29 Bom I*- W* 
090 1007 
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■of other statements not corroborated* There maj, however, be cir 
cumstances such as where prev ious concert bj the informers is highly 
improbable in which the agreement in their stories together with corro¬ 
boration which is afforded by the circumstance that those stones cannot 
have been arranged between them beforehand must be taken into 
•account* Persons coming technically w ithin the categorj of accomplices 
•cannot be treated as on precisely the same footing 5 

It is the invariable practice of the Courts to require the corroboration 
by an independent witness of so much of tho evidence of an accomplice 
as goes to identify the accused person as the offender* Such corroboration 
ought to he that which is derived from unimpeachable or independent 
•evidence* 


mitting an offence stan Is prr «e as far as his self accusation is concerned 


can be acted on it must be corroborated in material particulars There 
nust be corroboration not onlv as to the crime but also as to the identity 
of each one of the accused This is no tcchm al rule but one founded 
-on long judicial experience V retra ted confession cannot ordinarily 
take the place of legal proof 7 It should ca*rv practically no weight as 
against a j er»on other than the maker it is not made on oath it is not 
tested by cross examination an 1 its truth is denied by the maker himself, 
who 1 as thus lied on one or other of the occasions The very fullest 
corroboration o ild be liecessarv in such a case far more than would be 
lemanded for the sw orn testimony of an accomplice on oath* 

"When a person i3*ml} an accomplice by implication or in a secondary 
hense his evidence does not require the same amount of corroboration 
as that of the person who is an actual participator with the principal 


1 E nperor v Bh a 39 (19 4) 0 Em 
L R I°0 

* Emperor v Knberappa <101'*) 1> 
U. m L R 28S 

* AmU £ nperor v SlaJhir (I9ul) 3 
li ra U P. C94 

* E nperor v KoetiUhin (19> ) 4 
ftm L r «1 Q »enEnpreti \ 
hruhnailil (lb8 JlOlim 310 


* Emptror v Bijt Krukna (1904) 
G Bom UR 4S1 

■ E npjor v Uan mnl (1904) G li m 
U R 443 

7 E nperor v Li l Mohtn Chu Ur 
b ty (1011) 38 Cal o ) s a 

* I«w«v KrujEnpjor (1031) 
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( 6 ) be 11 an immoral person like!) to commit perjury on occasion , 
(<•) lie hopes for pardon or has secured it anil bo fai ours the pro- 
f petition 1 

A person who makes himself an agent for the proses'»♦'''■* *’ •* 

purpose o! disclosing and discm*' ■ « * , 

either lx f‘ - - * ■ . ■ ■ ' - ■ ■ 

<\i * .... me weight to be attached 

to ■ - .v marketer of each individual witness m each caw 

But a jx.rson who is associated with an offence with a criminal design 
-aiul extends no aid to the prosecution till after its commission is so 
accomj hie requiring corroboration* 

Bombay \ iew.— The Bombay High lourt has held that the presump¬ 
tion allowed b> s 114 illustration (h) nameh that an accomplice w 
unworths of credit unless he is corroborated in materal particulars h*' 
U come u rule of practice of almost universal application* Under orclm**}' 
im.mn'itaniea it is unsafe to consict on auch ewdpn«" »' • - 

Wat ion il independent »•' •'**• " ■ . . • 5 

a* - ■ I 


< * .... „ U ius each person there!*) 

i * ’• * • i no Liictence in the case outside the confession of 

’ne accused no com wtion based onlv upon the confession of a f**" 
leaned is good in law* The low docs not require that e\ery detail oi 
the apprc*\ir's stor) must l>e fortified h\ a similar st«« * " * ■ ' 

dependent witness tbeefleitf* - * ■ 1 

-he »f« ’ • ’ ' ' 

thattl - ■ ■ ' 

, ular c ■ ■ * ■ ■ require* *" 


- i. v J a* ( 

1 \o 2 1 11011 (Or t 
S tutyeror v tkalarHuj Sutu. (1010) 
<*l t# . t" f°"i V l!a*t>n 

()H*7) 1' J I. It HOi If ttti kmprt** 

\ Vjpt Sut, l It It I (IW7 

IttUI 170 

• VaM* i. mjati* \ Vayi«W anj 

vuW(iwi|iu.m m no 

f mist** > ( A n>j*n Ikiyara n, (1KM>) It 

Um Ml 

* 1 «;iw» 1 Hn.inU ft ra 

u: pea Cn * \«»i« <is7«> 

1 1. it 1*5 , } tmf+fvr Y t lljlraot 


(1010) p Jjyiatt. (101C) 1* IV m U 1. 5W. •»* 
f t»)*»w S Sabitftaw (W10) 21 I* 

L. I v tl* laV« a restricted slew 


nerpvtity t 1 in Jcjt« lent ft »o>Ik rtt l ? _ 
th* Irtlim m . ( an twmjli« *>' r " 
theaiM mi In* endmve 1* Ulwsw i 
Ulb Court folbwul In >"•!**??, 
J<k*t,pr(uma (1027) » 1-™ »- *" 
PJfl, 1W7 .. , „ 

» kmpsrcrv Caw* (1013) 151* n; 
LU 1)71 etMcUertin s *^‘ 

*Aa. (10W 21 JVra UP 4i% 

« l*>f**»* * \ l«7W<* (l 5 ** ' 

2 In m 1. It 010 
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of other statements not corroborated 1 There tnaj, however, be cir¬ 
cumstances, such as where previous concert bj the informers is highly 
improbable, in which the agreement in their stones, together with corro¬ 
boration which is afforded hy the circumstance that those stories cannot 
have been arranged between them beforehand, must be taken into 
■account* Persons coming techmcallv within the category of accomplices 
-cannot be treated as on precisely the same footing 5 

It is the mi ariable practice of the Courts to require the corroboration 
by an independent witness of so much of the evidence of an accomplice 
-as goes to identify the accused person as the offender* Such corroboration 
ought to be that which is derived from unimpeachable or independent 
-evidence* 

There is no rule of law or practice that the self incriminating portion 
of the evidence of an accomplice is unworthy of belief unless corroborated 
"The credibility of a witness who says that he and another joined in com 
mitting an offence stands per *e as far as his self accusation is concerned 


ran be acted on it must be corroborated m materia! particulars There 
must be corroboration not onlv as to the crime but also as to the identity 
of each one of the accused Tms is no techm al rule, bat on® founded 
■on long judicial experience A retra-ted confession cannot ordinarily 
take the place of legal proof It should ca*r\ practically no weight as 
against a person other than the maker, it is not made on oath, it is not 
tested by cross examination and its truth is denied by the maker himself, 
who has thus lied oO one or other of the occasions The very fullest 
corroboration n ould be necessary in such a case, far more than would be 
demanded for the sworn testimony of an accomplice on oath* 

'When a person is <m!} an accomplice by implication or m a secondary 
fense, his evidence does not require the same amount of corroboration 
as that of the nerson who is an actual participator with the principal 
c Sender In dealing with the question what amount of corroboration 
s required in the case of testimony given by an accomplice, the Courts 
must eserci'e careful discrimination and look at the surrounding circum 


1 Enperor v Bh\ n'ao (19—4) 27 Bjm 


* Enperor r Kuberappa, (1912) 14 
lira L.R 2SS. 


5 Awty E nperor v ilalhar (1901) 3 
lx ra L.R 094 

* Enperor v Koslallhai (1902) 4 
Bt ra L. R. 431, Q«‘«i E nonet \ 
hrithnabhat (IfcSo) 10 Run 319 


* Emperor v B?j» Knthna, (1904) 

0 Bom L. R 4S1 

* Emperor v Ha i unit, (1904) G Rim 
L. R 443 

1 E nperor v Ls’it J lohin Chn her 
bn.ly (1911) 33 Cal 5>) s. b 

* l<uiav King Emperor, (19)1) 2Sd l, 
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stances, in order to arrive at a conclusion whether the facts deposed to br 
the person alleged to be an accomplice are borne out by those circumstance 1 * 
or whether the circumstances are of such a nature that the evidence pur 
porting to be given bj the alleged accomplice should be supported in 
essential and material particulars by evidence aliunde as to the fact* 
deposed to by the accomplice 1 "Where complainant did not willingly 
offer bribe, but the accused, a police officer, demanded it before taking 
up the charge lodged by the complainant and made use of his official 
position to enforce the demand, it was held that the circumstances were 
such as would ]ustify a conviction on the testimony of accomplices with s 
much slighter degree of corroboration than would be the case if the 
accomplices were entirely voluntary accomplices 1 Where witness 
appeared to have taken an active part m carrying away a person after he 
had been gnevouslj assaulted and was in a helpless condition, andther 
leaving him in a field where he was subsequently found dead, it was hell 
that their evidence was no better than that of the accomplices, and that it 
was unsafe for the Court to rely upon their evidence, unless corroborated 
in material respects 8 


Madras view.—The opinion in Madras is not unanimous on the point 
Two Ju 3 * a *1. -1 i .1 *1 r t - .. vu 

lanta* a ‘ ■ 

suairn i 9 

accomplice need not be corroborated in material particulars before it can 
be acted upon, and that it is open to the Court to convict upon the uncot 
roborated testimony of an accomplice if the Court is satisfied that toe 
evidence is true The majont) of Judges m Muthukumarasicami’s ca’e 
have also laid down that the previous statements of an accomplice can 
legally amount to corroboration of the evidence given by him at the trial* 
The Calcutta High Court holds a contrary opinion on this point* 

Allahabad view.—-The Allahabad High Court has held that although 
as a general rule it would be most unsafe to convict an accused person ot 
the uncorroborated evidence of an accomplice such evidence inu«t, h“ f 
that of any other witness, be considered and weighed by the Judge, who 
in doing eo, should not overlook the position in which the accomplice 0 


nome corroboration independent of the accomplice, or of a co-confes^ 1 *- 


* K a mala Praead v Sital Prat ad, 
(1901) 28 Cal 330. liana Singh v 
Emperor, (1000) 33 Cal 1353. 

i Deo Soudan Per eh ad v Emperor, 
(1000) 33 Cal 649 

* AltmtuLUn v Queen Emprttt, (1895) 
23 C«L 301 


* (1011) 33 Mad 247 . Mcind* Z 
King Emperor, (1920) 17 N 1* *■ 

» (1912) 33 Mad 397 v 

« Ahmuddin v Queen Emprtte, 

23 Cal 361 , „ ,. RS -> 

1 Queen Emprett v Gobarlhan, (1» 9 
9 All 623 
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prisoner, to show that the party accused was actually engaged directly 
in the commission of the crime charged against him 1 

Burma view —The Rangoon High Court has laid down (1) that an 
accused person can legally be convicted upon the uncorroborated evidence 


(4) that it is for the Court to determine m the particular circumstances of 
each case whether the matter before it tendmg to corroborate the evidence 
of the approver (w bich may or may not be evidence strictly so called and 
as defined in the Evidence Act) is worthy of credence and is sufficient!} 
Tellable to be treated as e\ idence against the accused and acted upon 

(5) that the evidence of an approver may be corroborated by the evidence 
of another approver or by the confession of a person who is being tried 
jointly with the accused for the same offence implicating both hunself 
and the accused (6) that it is the duty of the Court to scrutinize with 
care such corroboration as that mentioned in (5) but that whether it is 
to be treated as e\ idence against the accused or not is to be determined 
by the Court having regard to the circumstances of the case* 

r*’ 


be acted upon unless corroborated m some material particular and (it) if 
the suspicion attaching to the accomplices evidence be removed then 
that evidence may be acted upon even though uncorroborated and the 
guilt of the accused mi) be established upon that evidence alone* 

The Punjab view —The former Chief Court of the Punjab had adopted 


must be corroborated* 

Oudh view —The rule that an accomplice is unworthy of credit 
unless he is corroborated in material particulars (s 114, ill (6)) is not 
.absolute as will be evidenced from ss 114 and 133 but it is only in ex 
•ceptional cases that the corroboration can be dispensed with The 
•evidence m corroboration need not be direct evidence it is sufficient if 
it, is circumstantial but it must be independent testimony which affects 
•the accused b} connecting him with the crime* 


1 Quten E n press \ Ran Saran (ISSj) 
■SAI1 300. 

* Aurglllay king Emperor (1931) 
0 Ran 404 

a Saltan ElanuL V King Emperor, 


(19*8) 8 Pat. 3o. 

* Balmoland v Cretrn (19)5) P B* 

No 17 of 1915 (Cr ). / 

* Bale v k mg Emperor, (1929) 

Luc. 101 js 
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134 No particular number of witnesses shall in 
dumber of any case be required for the proof of any 
wttn sses fact 


COMMENT. 

Under the Act no particular number ol witnesses is required m anv 
case Under the English law however, in certain cases two witnesses 
are necessary, 1 utionsfor peqnrx, 

treason etc ■ n that mordinarr 

cases and w he A ' law donotapplr 

the rule of English law which is founded on substantial justice ihay well 
serve as a safe guide to tho'e who have to administer the criminal larc 
in this country* 

1 Per Jenkins C J in Ei ptror v J3J 
D C Ttlal (1904) (t Bvm L P J 4 



CHAPTER X. 

Of the Examination of Witnesses. 

135. The order m which witnesses are produced 
Order of pro and examined shall be regulated by the 
examination “of and practice for the time being relating 
witnesses to civil and criminal procedure respectiveh 

and, m the absence of any such law, by the discretion of 
the Court 1 


COMMENT. 

This section deals with the order in which witnesses are to be examin¬ 
ed , and not with the quantity or quality of the proof 

T * ’ revisions 

. ?e of the 

. termmed 

, largely 

to the option of the party calling witnesses to examine them in any order 
he chooses 

Civil proceedings —In civil suits, it is the plaintiff who generally has. 
the right to begin (Civil Procedure Code, 0 XVIII, r 1) The other 
party has then to state bis case (0 XXVIII, r 2) If the defendant 
admits the facts alleged by the plaintiff and relies on a defence it is for 
him to establish that defence The plaintiff msj then pro\e his casern 
rebuttal if anv (0 XVIII r 3) Where a party is taken b) surprise by a 


Aid, 1 J.UJ 

Criminal proceedings —In criminal proceedings, the complainant or 
the prosecutor as the case may be, has the right to begin and, if neces¬ 
sary, the accused is asked to adduce his evidence in defence The tnal 
before a Magistrate may be (a) m summons cases (Criminal Procedure 
Code, s 224), or (6) in warrant cases (ss 252, 254, 257), or (c) summary 
(s 262) A Magistrate may also inquire into cases triable by the Court 
Session or High Court (s 208) Where a trial is had before a Court, 

/ 1 

1 v Dictiaeoa, (1876)4 Ch. * Eez t HiUhlch (1832) 5C. A P. 

D 24 / 
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Session or High Court, the procedure is laid down by ss 271 286 289 
290,291 and 292 In hearing appeals, the appellant begins and if necessarj 
the other Bide is heard next (s 423 ) 

Commission —In both civil and criminal proceedings witnesses maj 
be examined on commission where evidently the same rules mil applj 
respectively (see Civil Procedure Code 0 XXVI, rr 1 8, Criminal Pro¬ 
cedure Code ss 503 507) Evidence taken on commission is later put 
on the record of the case 1 

I ‘Discretion of the Court' —The Court is very slow to interfere with 
the discretion of counsel as to the order in winch witnesses should be 
examined* 'While counsel has discretion the Court has also the power 
to direct the order in which witnesses cited by the party shall be examined 5 

136 When either patty proposes to give evidence 
Judge to de of any fact, the Judge may ask the p*rt) 
•&ty t0 oi d e?i proposing to give the evidence in what 
Jence manner the alleged fact, if proved, would 

be relevant, and the Judge shall admit the evidence if 
he thinks that the fact, if proved, v. ould be relevant and 
not otherwise 

If the fact proposed to be pro\ed is one of which 
evidence is admissible only upon proof of some other 
fact, such last mentioned fact must be proved before 
evidence is given of the fact first mentioned, unless the 
party undertakes to give proof of such fact, and the 
Court is satisfied with such undertaking 

If the relevancy of one alleged fact depends upon 
another alleged fact being first proved, the Judge may, 
in his discretion, either permit evidence of the first fact 
to be given before the second fact is pro\ ed, or require 
evidence to be given of the second fact before evidence 
is given of the first fact 


IlluslratiortS 

(a) ^ It is proposed to prove a statement about a relevant fact^by ft 


* FcrStanleV J in A*Jar \qlkBl 
V ESuptndra bath Hote (1000)5 0. * 


* »*J« the goah of Qopttivr D U (HUD 
16 C V\ J» 26.1 
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(6) It is proposed to pro\ e, b) i copy, the contents of a document 
said to be lost 

The fact that the original is lost must be proved by the person pro 
posing to produce the eopv before the copj is produced 

(c) A is accused of receiving stolen propery knowing it to have been 
stolen 

It is proposed to prov e that he denied the possession of the property 
The relevancy of the denial depends on the identity of the property 
The Court maj, in its discretion, either require the property to be identified 
before the denial of the po session is proved, or permit the denial of 
possession to be proved before the property is identified 

(<f) It is proposed to prove a fact (A) which is said to have been the 
cause or effect of a fact in i«sne There are sev eral intermediate facts (B, 
C and D) which must be shown to exist before the fact (A) can be regarded 
as the cause or effect of the fact in issue The Court may either permit A 
to be proved before B, C and D is proved or may require proof of B, C 
-and D before permitting proof of A 

COMMENT 

This section embodies three cardinal rules as to the admissibility of 
evidence 

In order* ‘ x ' . ’ 1 

between then 
upon to lead 

facts in issue , but it may al«o refer to relevant facts (e 5) In the latter 
•case, the,first paragraph of this section enables the presiding Judge to ask 
-the party to show the relevancy of the fact which is sought to be proved 
In dealing with the relevancy of facts as above, two sets of special 
circumstances may arise first where the evidence of one fact ts admissible 
■only upon proof of some other fact, such last mentioned fact must be 
proved first, unless the Court accepts the undertaking by the party that 
it will be proved later on (cl 2), and, secondly, where the relevancy of one 
fact depends upon the proof of another fact, the Judge may m his discretion 
permit either of them to be proved first (cl 3} 

It is the bounden duty of a party, personally knowing the whole 
circumstances of the case, to give evidence on his own behalf and to 
submit to cross examination His non appearance as a witness would be 
the strongest possible circumstance going to discredit the truth of his case 1 

Clause 2 —This clause should be read with s 104 Its purpose is 
to facilitate a party in laying his case before the Court Where a witness 
in the box deposes to a story, some portions oi which would become ad 
missible only on proof of certain other facts, it 13 convenient as well a= 


ill 

•the rule ^ 

1 CwrMt)i S tng h v GurJutl Simjh, (1927) 29 Bora L. R. 1393, r c. / 
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Clause $— »Tbi3 clause 1 $ expressed in wider terms than el 
"When the relevancy of one fact depends upon the proof of another fa< 
i1 ' 1 > be proved first T 

should be decided 

♦ 1 a. w vnJ «,L« 1,1 - .1 J. _ J*II J ^ A „ n ar 


admissibility 1 

137 The examination of a witness bj the pirt 

Exanmatum who calls him shall be called his exanuni 
cb ef tion in chief 

The examination of a witness by theacher* 
10 ^ ros, R ” ra,no part} shall be called his cross examination 
The examination of a witness, subsequent t< 
Peexamine the cross examination by the parte wh< 
t,fm called him, shall be called his re examination 

138 Witnesses shall be first examined m chief 

then (if the adverse party so desires) cros 1 * 
im.Stoi a ex examined, then (if the part} calling him sc 
desires) re examined 

The examination and cross examination must relate 
to relevant facts, but the cross examination need not bf 
confined to the facts to which the witness testified on 
his examination in chief 

3 he re examination shall be directed to the expJms 
tion of matters referred to in cross exam 
n<2 nuwLiT inatIon > and, if new matter is, by permi^wn 
of the Court, introduced in re examination, 
the adverse part} raaj further cross examine nponth^ 
matter 


COMM} ft T 

The examination of witnesses is tita voce (0 WIH * 0 


* Jtid't lf«i x lU«io(imn \vndj 
(18^) I’ Cal 173 Kan }t ) n 'ttrovjj 
v ^ O-jhnre \ath Challrrj’t (ltfcVJ) 


* Per Sira gl t J i r*; ( '* rr ,%4, 
'oralti? r x PaUldhan 
12 All 1 20 r B 



secs 13G-I3S 3 


f 

EXAMINATION OF WITNESSED 315 

put the question and its answer are taken down verbatim (0 WHI, r 
10 ) At the end of the deposition it is read out to the witness and signed 
by the presiding officer (O XVIII r 5) 

The tua t occ examination consists gencrall} of three stages first 
of all the witness is examined by the part} who calls him it is called 
examination in-chief {a 137) lie is next examined b\ the ad\erse 
party it is called cross examination (s 137) Finallv he is examined 
again bv the part\ who called him it is called re examination (s 137) 
Section 256 of the Criminal Procedure Code giving the accused a 
right in a warrant case to cross examine the witnesses for the prosecution 
after a charge has been framed is an exception to the general rule Section 
20S does not introduce anj such exception In the exercise of the m 
herent j owers of the Court the Magistrate in an mquir) under Chapter 
III of the Code of Criminal Procedure ma\ allow the accused to 
resene cross examination for a future occasion m the special circumstances 
of a case 1 

ExamMationM(i*chief—This will ordinaril} be in the form of aeon, 
nected narrative brought out b> questions put to the witness b\ the part} 
calling hun It must relate to relevant facts [s I3S (2)] bo leading 
questions can be ashed (s 142) 

Unless evidence of reputation be admissible witnesses must, in 
general merely speak to facts within their own knowledge and the} will 
not be permitted ,, to express their own belief or opinion But though a 
witness in general must depose to such facts onlv as are within his own 
knowledge the law does not require him to speak with such expression 
of certainty as to exclude all doubt For whatever ma\ be the nature 

Oln, U I L „ I _ II J. I t 


from others or may be some unwarrantable deduction of his own dull 
understanding or lively imagination it will be rejected * On some parti 
cular subjects positive and direct testimony maj often be unattainable 
and in such cases a witness is allowed to testify as to his belief or 


opinions in e\ idence* 

‘ On the other hand the opinions of skilled witnesses cannot be 
received when the inquiry relates to a subject, which does not require 
vnv peculiar habits or course of study in order to qualify a man to under 
stand it Thus evidence is admissible to prove that one name or c 


■ f I /?tr on r Emperor (IST'll) 
(at 44 


* Tartar 11th Etn a*. 
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trade mark, so nearly resembles another as to be calculated to deceue, 
or that the make up of one tin of coffee is so like another as to be cal 
culated to deceive purchasers So, also, witnesses are not permitted to 
state their \ jew s on matters of moral or legal obligation, or in the manner 
in which other persons would probably have been influenced, had the 
parties acted in one way rather than another To put it briefly, a witness 
may not, on other than scientific subjects, be asked to state his opinion 
upon a question of fact which is the very issue for the jury, as, for 
instance, whether a dmer is careful , a road dangerous , or an assault or 
homicide 3 ustifiable Nor may he be asked whether a clause in a contract 
restricting trade is reasonable or unreasonable, for this is a question foT the 
judge” 1 

‘The opinions ol scientific witnesses are admissible in evidence, not 
only where they rest on the personal observation of the witness himself 
and on facts within his own knowledge but even where they are merely 
founded on the case as proicd by other witnesses at the trial But ben 
a witness cannot in strictness be asked his opinion respecting the verT 
point which the jury are to determine" 1 

It is the duty of counsel to bring out clearly and m proper chrono 
logical order e\ery rele\ant fact m support of his client’s case to which the 
witness can depose This task is more difficult than may at first sight 



it 

b 


as little interruption from counsel as possible 3 

The statements made in examination in chief, however, lose much of 
their credibility and weight, unless the) are put into the crucible ofero-* 
examination and emerge unscathed from the test 


Cross-examination — The exercise of this right is justly regarded ** 
one of the most efficacious tests, which the law has devised for the dis 
covcry of truth By means of it, the situation of the witness with lespefit 


however artful the fabrication of falsehood may be, it cannot embrace an 
the circumstances, to which a cross examination may be extended’ 

The objects of cross examination are to impeach the accuracy, 
credibility, and general \alue of the evidence gtten in chief, to silt tn* 
facts already stated by the witness, to detect and expose discrepancies 


1 Taj Jor, 11th tdn , s HID p 070, 
* ItiJ, g, 1421, j> 072 


» Powell, JOtb Mn , p 458 
* Taj lor, 11th U n , b. 1428, }> tf7*» 
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or to elicit suppressed facta which will support the case of the cross- 
examining party 1 

\\ hen the examination in-chief has resulted in clear, conclusive, or 
unimpeachable evidence, it may be prudent for the adverse party not to 


often lets in evidence which before was not admissible* 

r ' powerful, is also a x ery dangerous 

i . n, and as often wounds him who 

. To wield it to advantage requires 

great practice and natural tact In the hands of the raw and inexperienced 
advocate we frequently see it do more injury than good to his cause 
"let it is m this branch of forensic practice that the youthful adtocate is 
most eager for display The old and warj pleader remembers that the 
witness is hostile to him and is perhaps on the watch to inflict damage on 
his cause E ’ . ' 1 

of clinching 
which the ea 

be further pursued on re examination Therefore unless there is some 
\erj good ground for believing that the witness can be broken down, or 
convicted of falsehood, it is rarel> good policj to submit him to a severe 
cross examination Sometimes a cross examination is little more than 
affectation, in order that the pleader may not seem to let the witness go- 
without question, as if he v\ ere totally impregnable and a few questions 
are asked to shake his credit, or show the w eakness of his memory Some 
times too, a cross examination may have the fishing object of eliciting some 
haphazard reply, which will open up matter favourable to the examiner 
on further pursuit But generall) speaking, cross examination is to be 
r r ’ 1 be sparing, 

ss remark 

. y of their 

character 3 

The trend of the cross examination is w most cases determined by 
the line of narrative unfolded in the examination in-chief It is usual to 

, i L » . 1 _ J -- 1 _ _„ n.-o— „„ *V„ 


The essence of cross-examination is, that it is the interrogation bv the 
advocate of one part) of a witness called bv his adversary with the object 
either to obtain from such witness admissions favourable to his cause, 


1 Fowell, p 463 
* Powell, p 463 


* Norton < 
418, p. 22* 
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to discredit him <_'ioss examination is the most effective of all means 
for extracting truth and exposing falsehood 1 

In England and in Ireland “cross examination is not limited to the 
matters upon which the witness has already been examined in chief, but 
extends to the whole case , and therefore, if a plaintiff calls a witness to 
prove the simplest fact connected with his case, the defendant is at liberty 
to cross examine him on every issue, and by putting leading questions to 
establish if he can his entire defence So far has this doctrine been 
earned, that, even where it was requisite that the substantial, though not 
the nominal party m the cause should be called by his adv ersary for the 
sake of formal proof onlv it was held, that he was thereby made a witness 
for all purposes and may be cross examined as to the whole case”* 

4 cross* examination of a witness which errs in the direction of excels 
mav be far more fair to bun than to leave him without cross examination, 
and afterwards to suggest that he is not a witness of truth 8 

A skilful cross examination is the highest attainment of an advocates 
art It is difficult to frame any rules governing it as its technique can 
be a< quired onlv bv natural instincts or by long practice The Act hs«, 
however laid down some lules of guidance 

Like examination m-chief, cross examination must relate to relevant 
facts' but unlike re examination, it need not be confined to factsdeposed 
to in the preceding examination (s 138) Further, it differs from both 
of them, inasmuch as leading questions can be asked (g$ 142,143) 

No cross examination can be allowed of a witness w ho is '‘summoned 
to produce a document * {s 139), but it is competent of a witness t" 
character (s 140) Similarly, a witness may be cross examined as to 
previous statements mode by him in writing or reduced into writing, and 
relevant to matters in question, without such writing being shown toh«» 
or being proved (s 145) 

The range of cross examination is unlimited, the only circumscribing 
limits berng that it must ‘relate to relevant facts’(s 138) 

By 8s 14G to 150 the Legislature has tried to give very wide powers 
to the cross examiner to help him in finding out the truth in oral de 
jiositions laid out before the Court ]But the Legislature protects the 
witness (i) from consequences which he might incur from speaking the 
truth , and fiom needless questions, for the cross examiner has to set 
that the imputations he makes against the witness arc well founded 

In the course of cross examination, a witness may be asked q wes 
none — 

(,l\ to test hi* veracity, 

(2) to discover w ho he is and what is his position in life , 

(3) to shake his credit by injuring his character, although m* 
answer might criminate bun or expose him to penalty or for 
fcilure fs 14C) 

1 Per hurtnan aid Vton harr. JJ, * Tavtor, llth Ida. a 1412, P 

in Sftt* hvuut Ah hhrtn Vuirot* 7ocl!it 8 IV r rcl Horwlwtt !•. C..in ‘ Srpl 

Lar Daria ifnh i forr \ Lnllii h<u&teualh V. D mu, <18*041 (I It «»—H J- 
Uo», (Iffi > 8 \V It tM.ltO 
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The cross examiner is treading on safe ground so far as (1) and (2) 
.are concerned As regards (3) complex set of considerations present 
•themselves If the questions refer to a relevant matter the provisions of 
* 132 are applicable (s 147) If however, the questions refer to an 
irrelevant matter, they are proper— 

(1) if the truth or imputation con\ejed by them would senousl) 
affect the opinion of the Court as to the credibility of the witness 
They are improper— 

(1) if the imputation conveved b} them relates to matters so remote 
in time or of such a character that they would not affect the 
credibility of the witness 

(2) if there is a great disproportion between the importance of the 
imputation made against the witness’s character and the ini 
portance of his evidence (s 148) 

Before such questions are asked, the person putting them must have 
icasonable ground for thinking that the imputation was well founded 
(s 149) If an} lawyer asks such question without reasonable grounds, 
-the Court may report the case to the High Court or other authority to 
which he is subject (s 148) 

All questions or inquiries which are indecent or scandalous, unless 
they relate to facts in issue are to be avoided (s 151), so also all 
questions which are calculated to insult or annoy or couched in needlessly 
offensive form (s 152) 

Cross examination is in almost all cases undertaken by the adverse 
]»art} , but the Court may permit a party to cross examine his ow n w itncss 
if he proves to be a hostile witness (s 154) 

In criminal cases (warrant cases) tried by Magistrates, the accused 
j erson can, after the charge has been framed and he has given his plea 
lecall and cross examine an} witness for the prosecution (Criminal 
Procedure Code, s 2 jG) 

An accused person mav cross examine a witness called by a co accused 
for his defence when the case of the second accused is adverse to that of 
the first 1 

If there rcallv be a mistake whether on the part of counsel or officer, 
and that mistake be discov ered before the examination in-chief has begun, 
the adverse part} ought not to have the right to take advantage of the 
mistake by cross examining the witne«3* * 



in the Magistrate’s Court Questions as to his previous deposition are, 
under the circumstances onl} admissible bv wav of cross-examination, 

l Chm l Chntttntf v Hint/ * Ter Coleridge. J. in R md v »* 
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with the permission of the Court, if tht witness proves himself a hostile 
witness 1 

Re examination —The counsel has a right, upon le examination ti> 
ask all questions which may bo proper to draw forth an explanation o! 
the sense and meaning of the expressions used br the witness on cross 
examination if they be m themselves doubtful, and also, of the motive 
by which the witness was induced to use those expressions , but he has 
right to go further, and to introduce matter new m itself, not suited to the 
purpose of explaining either the expressions or the motives of the wrinc's 5 

The object of rc examination is to afford the party calling a Witney 
an opportunity of filling in the lacuna or explaining the inconsistence 8 - 
which the cross examination has discovered in the examination in-dud 
of the witness ft is accordingly limited to the explanation of matter* 
referred to m cross-examination (6 1381 It partakes of the nature of 
examination m chief inasmuch as no leading questions can be ashed 
(s 142) If the cross examination is ineffective no re examination is a 4 
i rule made 

When the cross examination of tht witness is concluded, the padr 
who called him has the right to re examine him on all matters arising onf 
of the cross examination for the purpose of reconciling any discrepancy 
that mav exist between the evidence on the examination in chief and that 
which has been given in cross examination or for the purpose of removing 
or diminishing any suspicion that the cross examination may have cast on 
the evidence in chief or to enable the witness to state the whole truth 
as to matters which have only been partialh dealt with in cross waroi 
nation 8 

After a witness has been cross examined the party who called hi" 1 
has a riff Jit to rc examine him and to ask all questions which may b* 
proper to draw forth an explanation of the nuamng of the expression 5 
used by the witness on cross examination, if ther be in themselves doubt 
ful, and also of the motive, or provocation which induced the witness to 
use those expressions , but he has no right to go further, and to introo^'’ 
mitter new in itself, and not suited to the purpose of explaining either toe 
expressions or the motives of the witness 4 Jf the counsel chooses 
cross examine the witness as to facts ukich t cere not admissible in emeitet 
the other party has a right to re examine him as to the cv idence so given 
Jf a question has been omitted m the examination in chief, and canno 
in strictness, be aslcd on re-exainmation, ns not arising out of the Cte* 5 
examination, it is usual for the counsel to request the Judge to J»® r 
inquiry, and such a reguest is generally ^granted' 1 

Examination by Court —It is not the province of the Court to examine 
the witnesses, unless the pleaders on either side hove omitted to put * om 


* JW1I 10th f Jn, r 4C0 
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material question or questions and the Court shout 1 as a general rule 
leave the witnesses to the plea lira to be dealt witl as Kid down 
ms 133’ 


C A S F 

At tl e trial before a ‘Sessions Lourt th» Jud„e oi tl c lAumuntion 
in*chief oi the witnesses iot the prosecution being finished questioned the 
witnesses at considerable length upon the points to which he must have 
known that the cross examination would ccitainlv and properly be 
directed It u as held that such a course oi procedure was irregular and 
opposed to the prot istons oi this section 1 

139 A person summoned to produce a document 
CroM-«»mtit does not become a witness b) the mere 
t on of person fact that he produces it and cannot be 
a a dleument >duco crosa examined unless and until he is called 
as a witness 

COMMENT 

A witness summoned merely to produce a document does not become 
i witness for purposes of cross examination aince he mav either attend 
the Court personally or may depute any person to produce the document 


140 Witnesses to character maj be cross examined 
t0 n,! d re examined 


COMMENT 

This section must be read with a 53 In most cases witnesses to 
character not only maj but must be cross-examined 

English Jaw —'Where witnesses are simply called to speak to the 
< haractcr oi a prisoner, it is not usual to cross examine them excepting 
under special circumstances* 


» IVr G%rth C. J- in &•* San 
r TAa Emprru fISSOJ 6 <>> 2*9 20. 

* \oof B*x Afl-i v Tit Emyru* 

{isso>oc*i 2 % 


E SI 


* IVt W«*t, J-, in In tt PrrmeEnJ 
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141. Any question suggesting the answer which 
Leading ques the person putting it wishes or expects 
atwns t 0 receive is called a leading question. 

142 Leading questions must not, if objected to 
When they by the adverse party, be asked in an 
must not be examination-in-ckief, or in a re-examma 
M tion, except with the permission of tht 

Court 

The Court shall permit leading questions as to 
matters which are introductory or undisputed, or which 
ha\c, m its opinion, been already sufficiently proved. 

143. Leading questions may be asked m cross 
men they examination. 

may be asked 

COMMENT. 

A ‘leading question’ is one which suggests to the witness the answer 
which it is desired he shonJd give But if it merely suggests a subject 
without suggesting an answer or a specific thing, it is not leading Bwn 
questions can be asked m cross-examination They cannot ordinarily 
he asked m c — 1 ', - 

stuned to be 

. ions c»i> only 
ra which arc (1; 

The reason for 

excluding leading questions from examination in*chief is quite obvious 
it would enable a party to prepare his story and evolve it m bis very 
words from the mouth of his witnesses m Court It would tend to 
diminish chances of detection of a concocted storj If a witness m 
allowed to give hia narrative in his own words, he is likely, if the story * 
made up, to lcav e some loopholes, to which the cross-examiner 1 
scarcely fail to direct hia attack. 

It is the Court, and not counsel for the Crown, who can 
whether leading questions should be permitted, and the response 
for that permission rests on the Court 1 

The Court will sometimes allow a pointed or leading question to ^ 
pnt to a witness of tender years, whose attention cannot other''i s ^ R4 
called to the matter under investigation , and indeed,., the Jtid£ e ^ 
a discretionary power,—not controllablo by the Court of App 6 ® 1 * 
relaxing the general rule, whenever, and under whatever circurost 

1 Per Jenlint C J, In Bnnitdra 407,500 
Kumar Ohffter km]<trar, (100')) 37 Cal 
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and to whatever extent, he may think fit, though the power should only 
be exercised so far as the purposes of justice plaral} require 1 

As soon as the witness has been duly sworn, it is the province of the 
party by whom he is produced to examine him This is called his direct 


already established* 

Leading questions can be freely asked m cross examination First, 


to prove, and that consequent^ if he were allowed to lead he might 
interrogate in such a manner as to extract onlj so much of the knowledge 
of the witness as would be favourable to hw side or even put a false gloss 
upon the w hole * 

With respect to the mode of conducting a cross examination it is 
admitted on all hands that leading questions roaj in general be asked , 
but this does not mean that the counsel maj go the length of putting the 
very words into the mouth of the witness which he is to echo back again, 


calling him, for although it appears in one case to have been laid down. 


witness, has brought the evil on his own head, for a fraudulent witness 
might purposely conceal his bias in fa\our of one party and thus induce 
the other to call him or he might be an attesting witness or other 
jcrton whom it was necc«sarv to examine in order to establish some 
technical part of the casi To allow such a witness to hate the mo*t 
favourable answers suggested to him through the medium of leading ques¬ 
tions, would be obvious!} unjust 4 

i Tajtor, 11th F»!n *, l«U. pp 

» IUJ •. 1401, p SoS 
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141. Any question suggesting the answer wJ 
Leading ques the person putting it wishes or exp< 
at,ons to receive is called a leading question 

142 Leading questions must not, if objected 
when they ^7 the adverse party, be asked m 
asked not be exa r mi i ia tion in chief, or in a re exanu 
e tion, except with the permission of 


The Court shall permit leading questions as 
matters which are introductory or undisputed, or wl 
have, m its opinion, been already sufficiently proved 


143 Leading questions may be asked in crt 
examination 


COMMENT. 

A leading question is one which suggests to the witness the »ns 
which it Js desired he should give But if it merely suggests a gut) 
without suggesting an answer or a specific thing it is not leading ® 
questions can he asked m cross-examination They cannot ordma 
be asked in examination in chief or re examination The witness is \ 
sumed to be biased in favour of the party examining him and might t 
be prompted In cross examination this presumption does not exist i 
leading questions are therefoie allowed Leading questions can only 
asked in examination in-chief when they refer to matters winch al e 
introductory (2) undisputed or (3) sufficiently proved The rea°on 
excluding leading questions from examination m chief is quite obvio: 
it would enable a party to prepare his story and evolve it in his ^ 
words from the mouth of his witnesses m Court It would tend 
diminish chances of detection of a concocted story If a witness 
allowed to give his narrative in his own words he is likely, if the etorj 
made up to leave some loopholes to which the cross examiner v 
scarcely fail to direct his attack 

It is the Court, and not counsel for the Crown, who can detent 
whether leading questions should be permitted, and the responsibtf 
for that permission rests on the Court 1 

The Court will sometimes allow a pointed or leading question to 
put to a witness of tender years whose attention cannot oth^rroso 
called to the matter under investigation, and indeed the J U£ *S C 
a discretionary power—not controllable by the Court of Appt®**~ 
relaxing the general rule whenever, and under whatever circumsm° ' 

1 Ter Jenkins C J in Banndra 407 609 
humar Ghost y Enjptror, (1009) J7 Cal 
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ad to whatever extent, he may think fit, though the power should only 
>e exercised so far as the purposes of justice plainly require 1 

As soon as the witness has been duly sworn, it is the province of the 
tarty by whom he is p-odueed to examine him This is called his direct 


jtill, this rule must ue understood in a reasonable sense , lor it it were not 


ie- is to speak, the counsel ma> lead him on to that length, and may 
recapitulate to him the acknowledged facts of the case, which have been 
ilready established* 

Leading questions can be freelj asked in cross examination ‘ First, 


to prove , and that consequently, if he were allowed to lead he might 
interrogate in such a manner as to extract only so much of the knowledge 
of the witness as would be favourable to bis side, or even put a false gloss 
upon the whole 1 

With respect to the mode of conducting a cross examination, it is 
admitted on all hands, that leading questions may in general be asked , 
but this does not mean that the counsel may go the length of putting the 
v cry words into the mouth of the witness, which he is to echo back again , 
neither docs it sanction the putting of a question, assumingthat facts have 
been proved which have not been proved, or that particular answers have 
been given contrary to the fact The rule ought aho to receive some 
further qualification, where the witness is evidently hostile to the party 
calling him , for although it appears in one case to have been laid down, 
*hat lending questions may always be put in cross examination, whether a 
witness be unwilling or not, some restriction should surely be imposed, 
where the witness betrays a v ehement desire to serv e the cross-examining 
party It is no answer to say that the party, who ongmallv called the 
witness, has brought the evil on Ins own head, for a fraudulent witness 
might purposelv conceal his bias in favour of one party, and thus induce 
-the other to call him, or he might be an attesting w itnesa, or other 
person "Aout rt «ss necc'sary to examine m crtfcr (a esfa&fisA some 
technical part of the case To allow such a witness to have the mo*t 
favourable answers suggested to bun through the medium of leading ques¬ 
tions, would be obviously unjust* 

* T»jlor, 11th E.!n , s. 1403, pp 93 ft , 
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144 Any witness maj be asked, whilst under 
Evia«nc« as examination, whether any contract grant 

o matters w o T other disposition of property, as to 
wntmg which he is giving evidence, was not con 

tamed in a document, and if he says that it was or if he 
is about to make any statement as to the contents of 
any document, which, in the opinion of the Court, ought 
to be produced, the adverse party maj object to such 
evidence being given until such document is produced 
or until facts have been proved which entitle the parti 
who called the witness to give secondai} evidence of it 
Explanation —A witness may give oral evidence of 
statements made by ether persons about the contents cf 
documents if such statements are in themselves relevait 
facts 

Illustration 

The question is whether A assaulted B 

C deposes that he heard A say to D— B wrote a letter accus ng n e nf 
theft and I will be revenged on him This statement is relevant M 
showing A s motive for the assault and evidence may be guen of it thou"!! 
no other evidence is given about the letter 

COMMENT 

This section is meant to enable the parties to carrj out the prow o'* 4 * 
of ss 91 and 92 A part) can compel the opposite parti to produce a 

idenee)— 

contract 

mod in 

document or , 

(2) when he is about to make any statement as to the contents o 
any document , 

This rule does not forbid a witness from giving oral eudence 
statements ns to relevant facts made by other persons about tl e contcn 
of documents 

145 A witness may be cross examined as to pr f 
Cross examin vious statements made b} him in writing 

reduced into writing and reliant n 
mwriting matters in question, without such wriwu- 
being shown to him, or being proved , but if it is w 
tended to contradict him by the writing, lus attention 
must, before the writing can be proved, be called to tno 
parts of it which are to be used foi the purpose of con 
tradieting him 
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COMMENT 


In a way this «ection*is an exception to the general rule forbidding 
all use of the contents of a written document until the document itself be 
produced 

One of the modes in which according to the Evidence \ct the credit 
of a w ltness may be impeached is by proof of former statements inconsistent 
with anj part of his ev idencc which is liable to be contradicted and this 
section gives the right to cross examine v witness on previous statements 
made by him and reduced into writing when those previous statements 
are relevant to the matter in issue 1 

A w ltness may be cross examined as to any statements as to relevant 

facts made by L — ‘ -- ~ - 1 14 — * — 

without show 
intended to cc 
the writing 

a witness or to contradict him by previous statements m writing Such 
writing may be documents letters depositions police diaries etc It 
must be noted that the previous record is in writing The witness may 
also be contradicted by his \ rev ious verbal statements (s 153, 
Exception 2) 

A witness may be questioned as to his prev ious w ritten statements 
for two purposes it may be to test Ins memory, and the v ery object would 
be defeated if the writing were placed in his band before the questions 
were ashed or it may be to contradict him and here it would be obviously 
unfair not to give him every opportunity of seeing how the matter really 
stands 

If you intend to impeach a witness you are bound whilst he is in the 
box, to give him an opportunity of making any explanation which is open 
to him and that is not only a rule of professional practice in the conduct 
of a case but is essential to fair play and fair dealing w ith witnesses* 

Documents—A Witness can be confronted with the statements made 
in writing in his account boohs but a clerk who writes the accounts at 
the mere dictation of his employer cannot be so confronted In a case 4 
was employed by B at intervals of a week or fortnight to write up B*s 
account boohs B furnishing him with the necessary information cither 
orally or from loose memoranda It was held that the entries so made 
could not be given in evidence to contradict A under this section, as 
previous statements ma le by him in writing The statements were really 
made, not by V but bv B, under who'C instructions V had written them 5 
Deposition—In a trial before a Court of Session, counsel for the 
accused is not entitled to refer to the depositions given before the com 
nutting Magistrate for the j urpo*e of contradicting the witness before the 


1 Ter Altman J in Emj-rttt t 

Vann* (1897) 10 All 3<>i * *. 
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Sessions Court without drawing their attention to the alleged contra 
dictions m their previous depositions and giving them an opportunity of 
explaining the same 1 

Section 162 of the Criminal Procedure Code provides that the accuse! 
may be furnished with a copy of the statement of a witness ‘ in order that 
any part of such statement if duly proved, may be used to contradict 
such witness in the manner provided by s 145 of the Indian Evidence Act 
1872 ” The words “if duly proved ’ clearly show that the record of ll* 
statement cannot be admitted in evidence straightway but that tbe 
officer before w hom the statement was made should ordinarily he examined 
as to any alleged statement or omitted statement that is relied upon 
the accused for t 1 ' ’ ~ >ns 

of s 67 of the E 

similar case Ur ®" 

it is not now permissible for statements to the police, whether oral or 
written to be put m evidence, in order to corroborate a prosecution 
witness or to contradict a defence witness A statement to the police 
can only be used for one purpose and that is, by the accused to con¬ 
tradict a prosecution witness m the manner provided by this section 
The only wav a witness can be contradicted by a statement made to thff 
police under the provisions of s 162 of the Criminal Procedure Code tft® 
prove that portion of his statement to the police which contradicts 
- J - „ ix, „ * y > , n j. M *wthe 

i i I « • . « 

• i i * iii 

A previous statement of a witness recorded under s 164 of the Crinuj> 31 
Procedure Code can be used as provided for by this section and s 
but it cannot be used as substantive evidence of the facts deposed to 

therein 1 

Police diaries —It is the absolute duty of Judges and Magistrate* 

-i -nieiflg 

tar' 
ran 
are 
arti 
nee» 

they are not evidence that what is stated in the entrj was true or 
correctly represents what was said or done 4 


1 Fmperor \ 7nvar Rahnnn, (1902) * 


NAnmiru* Pa> Jil (1915) 17 Bom I*. P 
fi’7, TUVm 441 i t 
1 Ftnptrvr v I ,lh i Bala (1024) 20 
Bom I* I 007 £mptror » Shaikh 
Urn inn (1027) 03 Hum lDo 20 Bom L. 


» 1581 A itnudjy v F nprror (h ,2 ' I> 

B The Crmen v Ibrahim 
507, Oopi Chand v Tie Cro » 

ll » 1 /- 1 »’ n ;tror i Bit! m Jhtt (» or > °° 

"iuilJst t J 

023, 1030 1027 
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Where the police officer who made the special diarj is allowed to 
refresh las memory and does look at an entry in the diary for the purpose 


is no provision in s 172 of the Code of Criminal Procedure enabling anj 
person other than the police officer who made the special diary to refresh 
lus memoir by looking at the special diary and the necessary implication 
is that a special diary cannot be used to enable any witness other than, 
the police officer who made the special diary fo refresh his memory by- 
looking at it This is in truth a general principle of law The criminal 
Court but not an accused person or his agent unless the police officer 
! as been allowed to look at the diary in order to refresh his memory 
cant 1 d r t 1 ' , * «- A r“ - 

who I 1 ( < 

enact 1 * i i i 

1 ohee officer to such parts of the special diary as are to be used for the 
purpose of contradicting him otherwise such a use of the special diary 
would be illegal There is no provision m s 172 of the Code of Criminal 


special diarj cannot be used to contradict any \ ltness other than the 
police officer who made it Section 145 of the Evidence Act does not 
cither extend or control the provisions of s 172 of the Code of Criminal 
Procedure It is only if the Court uses the special diary for the purpose of 
contradicting the police officer who made it that s 145 of the Indian. 
Evidence Act applies an4 in such case it applies for that purpose only, 
and not fo the purpose of enabling the Court or a party to contradict any 
i tber w ltness in the case or to show it or any part of its contents to anj 
other witness No reading of s 172 of the Code of Criminal Procedure 


s 172 of the Code of Criminal Procedure bj reference to s 145 of the 
Indian Evidence Act or otherwise that if the special diary is u*od bv the 
Court to contradict the police-officer who made it it maj thereupon or 
thereafter be used to contradict any other witness in the ease 1 The 

peal from the 
Central Pro 
-r trial state 

inents i lade bv witnesses to the police and entered in the police di3ry 
The Judicial Committee observed that the Judicial Commissioner went 


PerKJee C. J-»in Emprttt t (1^3 } 19 All S'* 333 
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the purpose of doing justice between the Crown and the accused, bnt 
not as containing entries which would by themselves be taken to be 
evidence of any date fact, or statement contained in the diary, and that 
the police officer who made the diary might be confronted with it hut 
not any other w ltness 1 

CASES. 

In the course of a trial before Sessions Court the entire evidence 
of the complainant gi> en before the committing Magistrate was admitted 
as a whole during the cross examination of that witness It was held 
that the procedure followed was objectionable inasmuch as the deposition 
so introduced was used for the purpose of contradicting the witness 
Beaman J , observed If the previous deposition was intended to con 
tradict the witness at the trial it was contrary to principle to admit the 
evidence in the manner adopted without first drawing the attention of the 
witness to every point upon which it was to be used to contradict bun 
If the statement was intended to corroborate the witness as a whole J 1 
could not have been put in cross examination * 

here a trial was set aside and a re trial ordered on the ground that 
the depositions of the witnesses had not been read over to them m the 
presence of the accused it was held that in the subsequent trial the de¬ 
positions recorded in the first trial could be put to the witnesses under 
this section for the purpose of contradicting them* 

146 When a witness is cross examined, he nuv>> 

Questions law addition to the questions hereinbefore 

fui m crosses referred to 1 , be ashed any questions wlnci 

animation tend— 

( 1 ) to test his veracity 2 , 

(2) to discover who he is and what is his position 
m life®, or 

(3) to shake his credit, by injuring his character, 
although the answer to such questions might tend 
directly or indirectly to criminate him or might expose 
or tend jlirectly or indirectly to expose him to a penalty 
or forfeiture 

COMMENT. 

Sections 132,148 147, vnd 118 de&} irith questions vhich cos be J ut 
to a witness 

This section gives very wide powers to the cross examiner inadilitKU 
to those gnen by s 138 , and is more extensive in scope As long®®*' 11 
cro-’s examiner confines his questions to the points of testing the 'eraci j 


* Dal S gh r F Otnr (10*7) 10 
Horn 1« 1’ AID 1 * c 

* linpfror v i f» Tot irnm 


(1015) 17 Horn 1 m R C0O 
» ta Ittr J ahr an v 
(102") 0 lot 478 


Ktnjh»r <rvr 
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of a witness or discovering his status in life, there seem to be no limits 
to his power of ^ ’ 1 undertakes the difficult 

yet delicate task witness, the following 

sections (ss 147 a witness in speaking 

the truth and impose wholesome restraints upon groundless assertions 
levelled against him If any such question relates to a matter relevant 
- ' 1 s 147 declared 

only m so far 

r 


criminate a witness he may object that it is not as to a matter relevant 
to a matter in issue or that if relevant, it is relevant only as affecting 
his credit by injuring his character 1 

This section extends the power of cross examination far beyond the 
^1 units of a 138 paragraph 2 which confines the cross-examination to 
relevant facts including of course the facts m issue The language of 
this section coupled with that of ss 138 and 147, looks as if the word 
‘additional facts spoken of m this section were considered as not relevant 
But of course this could not be the case It would be an absurd waste of 
tunc to enquire into facts which were irrelevant As is indicated in s 148 
these facts are releiant as tending to show how far the witness is trust 
worth} and the only object of classing these facts apart from other 
relevant facts is in order that special rules may be laid down as to where 
the} may be contradicted and when 4 witness may be compelled to answer 
them* 

Cross examination to credit is necessarily irrelevant to any issue in 
an action its rele\ancy consists in being addressed to the credit or dis 
credit of the witness in the box so as to show that his evidence for or 
against the relevant issue is untrustworthy it is most relevant m a case 
where everything depends on the Judge’s belief or disbelief in the witness’s 
story 3 

1 Hereinbefore referred to’, that is, referred to in s 133, para 
grajh2 

2. *To test hts veracit}’—A witness may be examined not onl} as 
to the relevant facts but also as to all facts which reasonably tend to 
affect the credibilitv of his testimony This is generally spoken of as 
, ross-cxammation to credit, inasmuch as a large part at anv rate of the 
facts which ore relied on for the purpose arc facts which touch the credit 
and good name of the witness But no such cross-examination can be 
legitimate unless it has some reasonable bearing on his credibility 

3 ‘To discover who he is, etc.’—Vs preliminary to the cross 
examination of a witness as to facts in the case, it is common 

I IVr Tamer 0 J in Q*e*m r * Ocffcm >' 

Copnl (lvM)S'Ud fl i'N I *. r Ckttial Mctihl. • 

* }brVb\ p. 10' Rn LL4i3,«L4.1l 
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make inquiry into his relations with the party on whose behalf he was 
called—business, social and family, also to enquire as to his feelings 
towards the party against whom his testimony has been given This is 
permissible in order to place his testimony in a proper light with reference 
to bias m favour of the one party or prejudice against the other 1 . 

147 If any such question relates to a matter 
to^Tcom^Ued re ^ eVan ^ the suit or proceeding, the 
to answer pe e provisions of section 132 shall appl} thereto 


COMMENT. 

This section only applies to questions referred to in cl (3) of the 
preceding section it refers to “matters relevant to the suit or pro¬ 
ceeding”. The following section (i e, s 148) refers to “matters not 
relevant to the suit or proceedings” 


148. If any such question relates to a matter not. 
Court to dead. relevant to the suit or proceeding, except 


uourt to decide . - ' - .i" 

when question ux so far as it affects the credit of the 
S 1 mtness by injuring his character, the Court 

.loss compelled shall decide whether or not the witness 


to answer shall be compelled to answer it, and may, 

if it thinks fit, warn the witness that he is not obliged 
to answer it. In exercising its discretion, the Court 
shall have regard to the following considerations 


(1) such questions are proper if they are of such a 
nature that the truth of the imputation conveyed by 
them v\ ould seriously affect the opinion of the Court as 
to the credibility of the witness on the matter to v. Inch 
he testifies: 


(2) such questions are imiioper if the imputation 
vhich they convey relates to matters so remote in tioio> 
or of such a character, that the truth of the imputation 
i. quid not affect, or would affect in a slight degree, the 
opinion of the Court as to the credibility of the witness 
on the matter to which he testifies : 

(3) such questions are improper if there is a great 
disproportion between the importance of the imputation 
made against the witness’s character and the importance 
of his evidence: 


* Me Kclrej, * U5f> 
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(4) the Court tmj p if it sees fit, (Iran, from the 
witness s refusal to answer, the inference that the 
answer if pi\en would be unfa\our.ible 


KMIMI NT. 

When any such question that i« the question referred to ins 110, 
is *iot jr/erouf to the suit or proceeding the Court must decide whether 
nr not the witness should be compelled to answer it and ma} warn the 
witness that he is not obliged to answer it 

Such questions are proper— 

(1) if the* arc of such a mture that the truth of the imputation 
made touches the credibility of the witness 

They are improper— 

(1) if the imputation refers to (a) matters so remote in time, or (6) 
of such a character, that its truth docs not affect the credibility of the 
witness, or 

(2) if there is a great disproportion botw con the nnportanco of tin 
imputation and the importance of the cy idence 

If the w itness refuses to answer an) question it is open to the Court 
to draw the inference that the answer if gnen would be unfayourablo 
[cf e 114 ill (6)] 

The object of this section is to preyeut the unnecessary raking up of 
the past history of a witness, y\hcn it throws no light whatsoever ou the 
questions at issue m a case In the course of cross examination, the 
temptation is always too great to run down a witness’s character, the 
Legislature has, therefore, wisely provided ample safeguards for tho nn- 


* In connection with this subject, we may refer to some provisions 
which we have inserted in order to prevent the abuse of the power of cross 
examination to credit We believe the existence of that power to be 


and it is accordingly even more necessary here than in England, "both to- 
permit the exposure of corrupt motives and to prevent the use of tho 
power of exposure as a means of gratifying malice We have accordingly 
provided as follows 

‘ Such questions may relate either to matters relevant to the case or 
to matters not relevant to the case If they relate to matters releyant * 
the case, we think that the witness ought to be compellable to 
but that his answer should not afteryyards be used against him 
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' If they ’ 
they affect th 
to be compel 

serve the purpose ot discrediting him, as well as an express admission that 
the imputation conveyed by the question was true” 1 


tue transaction, to which the - *- * 

part of the issue, he will be ob 

may reflect on huj own condo. j 

impolitic t — A ■* 
it would h 

necessary • * 

the life of a juiow suDject, or might at least be required foT the due ad¬ 
ministration of public ]Ustice Were such a rule of protection to prevail 
a man who had been com icted and punished for a crime, would, if called 
as a witness against an accomplu-e, bo excused from testifying to any of 
the transactions m which he had participated with the accused, and thus 
the guiltj might escape” 2 

CASLS. 

Clauses (I), (2).—On an indictment for iape, or for attempt at rape 


„ uiu. wujMt'vioUS utcasioiis conncmiou "iu» 
the accused*, or whether she was a common prostitute 3 . 

Clause (2).—The accused offered himself as a surety for a person who 
had been ordered to find security for good behaviour The Magistrate 
examined him on oath with a view to ascertain his fitness as a surety 
was ashed if he had c\cr bean previously convicted of any offence , ani J 
he replied in the negative A previous conviction having been pioveii 
against him, he was tried fox an ofience under s 193 of the Indian Penal 
Code The High Court in upholding the conviction but modifying the 


lo a muter which had happened thirty jears before and was so remote in 
time that it ought not to influence his decision as to tins fitness of 


1 I’rc cxtlingi uf tVi<* Lc.islitive C*«m. 

ol 

2 T»^I <r, Uth E<ln , b ]4>0,p IinM 
8 l’ir Kell*. C IS, in The tf,« n \ 

1/(1 nes, <1871) 1*- It 1 (' r « JH, 


0 211 , Ilex v Ckrtf,(l8l')2 surk 

' « Jtexv J/flrt.n, <1834)0 0 & r.60A, 
tl'O \ tulcoft, (1870) 11 (X-X 410 
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149. Xo such question as is referred to in section 
148 ought to be ashed, unless the person 
tb« li * n *i• d ashing it 1ms reasonable grounds for 
without r<M*on thinking that the imputation nhich it 

ib'oground C0 „, CJ8 18 „cll foundcd. 

Illustrations 

(а) A barrister u instructed by an attorney or tak.il that an im¬ 
portant witness is a dakait This is a reasonable ground for asking the 
witness whether ho is a dakait 

(б) A pleader is informed by a person m Court that an important 


random whether lie is ft uukuii min. art uue uu uasoiuoic grouuus 
for the question 

(d) A witness, of w hom nothing whatever is known, bemg questioned 
as to his mode of life and means of living pi\ es unsatisfactory answers. 
This may be a reasonable ground for asking him if he is a dakait. 

150. If the Court is of opinion that any such 
Procedure of question was ashed without reasonable 
Court m caw of grounds, it fflfl}, if it was ashed by any 
K£‘°" mthOTt barrister, pleader, vakil or attorney, report 
reasonable the circumstances of the case to the High 
ground* Court or other authority to which such 

barrister, pleader, vakil or attorney is subject in the 
exercise of his profession. 

COMMENT. 

‘ The object of these sections is to lay down in the most distinct 


1 Emperor r Qfivlam Mustafa, (1904) 20 All 371, 374 


l 
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* In oides to protect witnesses against needless questions of this Wd, 
we enact that any advocate who asks such questions without written 
instructions (which the Court may call upon him to produce, and may 
impound when produced) shall he guilty of a contempt of Court, and that 
the Court may record any such question if asked by a part) to the pro¬ 
ceedings The records of the question of the written instructions are to 
be admissible as evidence of the publication of an imputation intended 
to harm, the reputation of the person affected, and such imputations are 
not to be regarded as privileged communications, or as falling under an) 
of the exceptions to s 499 of the Indian Penal Code, mereh because the*' 
were made in the manner stated Upon a trial for defamation it would, 

fif *»A ,5n In*, •— *1. —' — 


good With for the protection of the interest of the person making it or of 
any other person (Excepn 9) This is the onl) method which occurs to 
us of providing at once for the interests of a bom fide questioner and 
an innocent witness” 1 

Sections 148-152 were intended to protect a witness against improper 
cro'S-evammition—a protection which is often very much required But 
the protection offered bv s 148 is not \er> effectual, because an innocent 
man will be eager to answer the question and one who is guiltv will by a 
claim for protection merely confess his guil* Nor does the threat con 
tamed m b 149 and this section carry the matter much further 3 

151. The Court maj forbid any questions or in- 
Indecent and Tories which it regards as indecent or 
scandalous scandalous, although such questions or 
questions. inquiries may have some bearing on the 
questions before the Court, unless they relate to facts 
m issue, ox to matters necessary to be known m order to 
determine whether or not the facts in issue existed. 

COMMENT, 

Tina section forbids the putting of an) question which is indecent or 
scandalous, unless it relates to facts in issue or is ncccssanl) connected 
with them 

CASE. 

In a proceeding to recover maintenance by a mamed woman for lift 
illegitimate children, under s 488 of the Criminal Procedure Code, she 
“can bo examined to pio\c non access of her husband during her married 
life, without independent evidence being first offered to prove the 
illegitimacy of the children” 3 


1 PrwocJinga of tho Supremo Le_:j s Msrkbj,107 
latire Council, Ox-ttle of Julia np 2J7, * Her Cindy, J , in To 

23* dated Starch 30, IS72 (1833) 18 Horn 408, 473 
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152 The Court shall forbid an) question which 
Qnestipn* in nppeirs to it to be intended to insult or 
tended to inniit rnno\, or w Inch, though. proper in itself, 
or*nnoy appears to the Court necdlessl) oflensn e 

m form 


COMMENT 

The Court has the power to forh d any question which is intended to 
snsult_or annoy or which is couched in a needlessly offensive form 

153 When a witness has been ashed and ha«? 

Excision ot answered on) question which is relevant 
cndenco to «n to th e mauir) onh in so far as it tends to 
toqactions shake his credit bj injuring his character, 
testing verac ty no C \idence shall be gi\en to contradict 
him , but, if he answers falsely, he ma} afterwards be 
charged with giving false evidence 

Exception 1 — If a witness is asked whether he has 
been previously convicted of an) crime and denies it, 
evidence may be given of his pre' ious conviction 

Exception 2 .— If a witness is asked any question 
tending to impeach his impartiality and answers it by 
denying the fact suggested, he may be contradicted 
Illustrations 

, (a) A claim against an underwater la resisted on the giound of 
fraud 

The claimant is asked whether m a former transaction he had not 
made a fraudulent claim He denies it 

Evidence is offered to show that he did make such a claim 

The evidence is inadmissible 

(b) A witness is asked whether he was not dismissed from a situation 
for dishonesty He denies it 

Evidence is offered to show that he was dismissed for dishonesty 

The evidence is not admissible 

(c) A affirms that on a certain day he saw B at Lahore 

A is asked whether he himself was not on that day at Calcutta He 
■detu.es it 

Evidence is offered to show that A was on that day at Calcutta 

The evidence is admissible not as contradicting A on a fact which 
affects his credit but as contradicting the alleged fact that 6 was seen on 

denial was false he 
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(d) A is asked, whether his family has not had a blood feud with the 
family of B against whom he gives evidence 

He denies it He may be contradicted on the ground that the 
question tends to impeach his impartiality 

COMMENT 


The object of the section is to prevent trials being spun out to an 
unreasonable length If every answer given bj a witness upon the ad 
ditional facts mentioned ms 146 could be made the subject of fresh 
inquiry, a trial might never end These matters are after all not of the 
first importance beyond what is comprised m the exceptions 1 

The section should be strictly construed and narrowly interpreted 
otherwise Courts would have to investigate, on most imperfect materials 
questions which have no bearing upon the matter really in contest 3 

When a witness deposes to facts which are relevant, evidence may be 
given in contradiction of what be has stated But when what he deposes 
to affects only his credit, no evidence to contradict him can be led for the 
sole purpose of shaking his credit by injuring his character However 
a witness answering falsely can be proceeded against for giving fake 
evidence under s 193 of the Indian Penal Code There are two exceptions 
to this (1) previous conviction when denied can be proved (s 511 
Criminal Piocedute Code), and. (2) any fact tending to impeach his 
impartiality when denied can be proved This is a salutary rule and w 
meant to curtail ever) inquiry If contradictory evidence be allowed on 
side issues, such for instance, as shaking the witness’s credit by injuring 
his character there can be no 1 * m " + "‘‘ 

case is almost always likely to 
profitless as well as perplexin 

section are capable of easv proof and are material in assessing the weigh* 
to be attached to the testimony of an individual witness « 

The rule limiting the right to call evidence to contradict witness®* 
on collateral questions excludes all evidence of facts which arc incapably 
of affording any reasonable presumption or inference as to the principal 
matter in dispute, the test being whether the fact is ono winch the party 
proposmg to contradict would have been allowed himself to prove in 
evidence 8 

CASE. 

The statement of a witness for the defence, that a witness fox the 
prosecution was at a particular place at a particular time, and 
quently could 1 ’ ‘ * L 1 1 “* *’ * l,t1 * < ‘ r 3 

lie was and sa 
e\en though 

cross-examined ou the point* 


1 Matkly 103 

3 Jttnr/ttal r ] Oyal Jnturav.ee Co Lit, 
{1927) 30 Born UP 818 0 Ban 142, 
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154 I he Court ma\, in its discretion 1 , permit the 
Qo«iti n i\ person "ho calls a witness to put anj 
i«artrtohi-Mwn questions to him which might be put m 
cross examination b\ the nth erse parts. 

COMMENT. 

Where a part* calling a witness and examining lum discovers that 
he M either hostile or unwilling to answer questions put to him he can 
obtain permission of the Court to put questions to hint which maj be put 
to him bv wa> of cross-examination lie may be ashed leading questions 
(s 143) or questions as to his previous statements in writing (s 145) , 
i r an\ questions under a 14G or his credit may be impeached {s 155) 
V witness who is unfat ourable is not necessarily hostile 1 

Sections 143 and 154 read together do not givo power to the prose¬ 
cution to put leading questions to their own witnesses e\cn with the 
assent of the judge The meaning of s 154 is that, with the permission 
of the Court the prosecution nuvj treat a witness as hostile and cross 
examine him The section does not say that a person who calls a 
witness mav cross examine him in certain circumstances but he might 
put questions to him which might bo put in cro$3 examination by the 
adverse partv That is not the same as cross examination* 

‘ *T L " i. 


There is no distinction on principle between an attesting witness 

ij cite 
ret ion 

The Judge in his discretion will sometimes allow leading questions 
to be put m a direct examination, as for instance where the witness, by 
h s conduct m the box obviously appears to be hostile to the party 
producing him or interested for the other party, or unwilling to give 
e\ idence or whether special circumstances render the witness rather the 
witness of the Court than of the party Questions which assume facts 
to have been proi ed which have not been proved or that particular answers 
have been given which hat e not been gn en will not at any time be 
permitted 5 

i Luehifa n Hot lal Bo d v Rad ha ruddia Sonar y Emperor, (192j) S3 Cal 
Charon Poddar (1921) 49 Cal 93 372 

* Bitram Ah Pra nan it t Emperor * Surendra Enihna Honda! y Pant 
" « ft ' Dam (1920) 47 Cal 1043 

■ » Taj lor 11th Edn s 1404 pp 9a? 
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* Jn order to protect witnesses against needless questions of this fcrd 
we enact that any advocate who asks such questions without written 
instructions (which the Court may call upon him to produce and msj 
impound when produced) shall be guilty of a contempt of Court and t( at 
the Court may record any such question if asked by a party to the pro¬ 
ceedings The records of the question of the written instructions ire to 
be admissible as evidence of the publication of au imputation intended 
to harm 
not to b 

of the c ., 

were made in the manner stated Upon a trial for defamation it woiii^ 


good faith for the protection of the interest of the person making it or u 
any other person (Exccpn 9) This is the onlj method which occurs o 
us of providing at once for the interests of a Iona Jide questioner an 
an innocent witness 1 

Sections 148 152 wore intended to protect a witness against impmp* 
cross-examination—a protection which is often very much required *>“ 
the protection offered bvs J 
man will be eager to answer 
claim for j rotect on merely 

tamed in s 149 md this section »rry tUe mutter itmtu juHinu 


151 lhe Court may forbid any questions or w 
m™«« »n<i quines which it regards as indecent or 
scandalous, although such questions^ 


scandal 

questions 


inquiries may have some bearing on 


questions before the Court, unless they relate to fact 
in issue, or to matters necessarj to be hnou n m order to 
determine whether or not the facts in issue existed 


COMMENT 

This section forbids the \ uttmg of nnj question which js indecent 
t'Candalous unless it relates to facts in issue or is necessarily connec <■ 
with them 

CISC 

in a proceeding to rccoter maintenance by a married woman . 
lllcg tunate children under s 188 of the Criminal Procedure *- 0,ie 
con be examined to pioic non access of her husband during her too 
life wit!out indcpci lent evidence being first oflcred to ]>ro\c 
illegitimacy ol the children * 


1 ProceeJ of ths Sujrome bet * 
1*1 VO Counc 1 Oa elU cf Inin I p “J7 
-31 dated Alarcli 30 Iti7' T 
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152 The Court shall forbid any question which 
Questions w a PPears to it to be intended to insult or 
tended to insult nnnoy, or which, though proper m itself, 
or annoy appears to the Court needlessly offensive 

in form 


COMMENT. 

The Court has the power to forbid any question which is intended to 
msultor annoy, or which is coached m a needlessly offensive form 

153 When a witness has been asked and has 
Exclusion of answered any question which is relevant 
evidence to con to the inquiry only m so far as it tends to 
toqucations shake his credit by injuring his character, 
testing veracity no evidence shall be given to contradict 
him, but, if he answers falsely, he may afterwards be 
charged with giving false evidence 

Exception 1 ,—If a witness is asked whether he has 
been previously convicted of any crime and denies it, 
evidence may be given of his prewous conviction 

Exception 2 .—-If a witness is asked any question 
tending to impeach his impartiality and answers it by 
denying the fact suggested, he may be contradicted. 
lllustralum 

, (a) A claim against an underwiiter js resisted on the ground of 
fraud 

The claimant is ashed whether, m a former transaction, he had not 
nude a fraudulent claim He denies it 

Evidence is offered to show that he did make such a claim 

The evidence is inadmissible 

(6) A witness la ashed whether ho was not dismissed from a situation 
for dishonesty He denies it 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible 

(c) A affirms that on ft certain day he saw B at Lahore 

A is ashed whether he himself was not on that day at Calcutta He 
denies it 


the day in question in Lahore 

In each of these cases the witness might, if his denial was false, 
charged with giving false evidence 
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(d) A is asked whether hia family has not had a blood fead with the 
family of B against whom he gives evidence 

He denies it He may be contradicted on the ground that the 
question tends to impeach his impartiality 

OOMMJNT. 

The object of the section is to prevent trials being spun out to ?n 
length If every answer given by a witness upon the ad 


a witness answering falsely can be proceeded against an ... 

evidence under s 193 of the Indian Penal Code There are two exceptions 
to this (1) previous conviction when denied can be proved (s 511, 
Criminal Procedure Code), and (2) any fact tending to impeach his 
impartiality when denied can be proved This is a salutary rule and i* 
meant to curtail e\ cry inquiry If contradictory evidence be allowed on 
side issues, such for instance, "as shaking the witness’s credit by injuring 
i The mam issue in the 

ary inquiries which arc 

tions engrafted on the 
■ in assessing the weight 

■ itness . 

to contradict witnesses 
. lots which arc incapable 

. cnce as to the principal 

ct is one which tho part) 

proposing to contrauici wuuiu umu - ed himself to prove in 
evidence* 

CASE. 

Tho statement of a witness for the defence, that a witness for the 
prosecution was at a particular place at a particular time, and conse¬ 
quently could not then have been at another place, v, here tho latter states 
bo was and saw the accused persons, is properly admissible in evidence, 
even though the witness for the prosecution may not himself base been 
cro«S'Cxatnined on the point 4 . 


» M&fkhj, 103 

1 lihnjttalv stounl Inmranrt Co HI, 
<1027)30 limn UR 818, C Kan 142, 
e c 


* A«UI Gufom tl/i v 11 11 

(1 SCO) 6llIIC(OCJ)lfl 

* J.’tj v S<itAarn»ri Jfwlnwtf/li ft®**' 
11 II H C 100 
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154 The Court may, in its discretion 1 , permit the 
Question bv P er son ho calls a witness to put anj 
ratty to his « wn questions to him which might be put in 
tntnesa cross examination by the adverse party. 

COMMENT. 

A\ here i party calling a witness and examining him discovers that 
he is cither hostile or unwilling to answer questions put to him, he can 


A witness who is unfat Durable is not necessarily hostile 1 

Sections 143 and J54 read together do not give power to the prose¬ 
cution to put leading questions to their own witnesses even with the 
assent of the judge The meaning of s 154 is that, with the permission 
of the Court the prosecution maj treat a witness as hostile and cross- 
examine him The section does not say that a person who calls a 
witness may cross examine him in certain circumstances, but he might 
put questions to him which might be put in cross examination by the 
adverse partv That is not the same as cross examination 1 


There is no distinction on principle between an attesting witness 

iy cite 
retion. 

The Judge, in his discretion, will sometimes allow leading questions 
to be put in a direct examination, as, for instance, where the witness, by 
h s conduct in the box obviously appears to be hostile to the party 
producing him, or interested for the other party, or unwilling to give 
<\idcnce, or whether special circumstances render the witness rather the 
witness of the Court than of the party.. Questions which assume facts 
to ha\ c been proi ed w hich have not been proved, or that particular answers 
have been gnen which haie not been given, will not at anv time be 
permitted’ 

* / uthtram Jtlohhi Botl t Radha ruddtit Sonar r Emperor, {I9ia) S3 Cal 
Chara* Pod far, (1921) 49 Cal 91. 372 

) Eitram dl» JVijmimiI v Emperor, » Surendra Kruhna Honda! v Rant 
rr, 1 s , TXimi (1920) 47 Cal MM3. 

. ' -■ ■ ! ■ * Tartar, Ilth Eda, a. 1404 pp i 


F Si 
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(d) A. is asked whether his family has not had a blood feud with the 
family of B against whom he gives evidence 

He denies it He may be contradicted on the ground that the 
question tends to impeach his impartiality 

COMMENT 


The object of the section is to prevent trials being spun out to an 
unreasonable length If every answer given by a witness upon the ad 
ditional facts mentioned in a 146 could be made the subject of fresh 
inquiry a trial might never end These matters are after all not of the 
first importance, beyond what is comprised in the exceptions 1 

The section should be strictly construed and narrowly interpreted, 

otherwise~ . * - * - * — *■ - ' A 

questions 

When 

given in contradiction of what be has stated But when what he deposes 
to affects only his credit, no evidence to contradict him can be led for the 
sole purpose of shaking his credit by injuring his character However, 
a witness answering falsely can be proceeded against for giving false 
evidence under s 193 of the Indian Penal Code There are two exceptions 
to this (1) previous conviction when denied can he proved (s Oil. 
Criminal Procedure Code), and (2) any fact tending to impeach his 
impartiality when denied can be proved This is a salutary rule and is 
meant to curtail every inquiry If contradictory evidence be allowed on 
side issues, such for instance, as shaking the witness’s credit by injuring 
his character, there can be no 1 
case is almost always likely to 
profitless as well as perplexm^ 4 

section arc capable of easy proof and are material in assessing the weight 
to be attached to the testimony of an individual witness « 

The rule limiting the right to tall evidence to contradict witnessc** 

icipaf 
Tarty 
e i“ 

evidence 8 . 

CASE. 

The statement of a witness for the defence, that a witness for the 
prosecution w as at a particular place at a particular time, and cons 
qucntly could *’ ' ’ ’ 

lie waa and ba 
even though 

cross examined on the point 1 . 


1 Maitljy, 103 
» Moy.lat v A 
(1027) 30 Horn 


, * ha-i Gulam Aihv II U Kha * w 
oynl Iniuranrc Co Ltt. (18T9) 0 B II C (0 C J ) , is7 .v 
L.R 818 0 Ran 142, * litq r Salhnrain J/wtwnrfj*. l lw 

n u n c. ion 
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154 The Court maj, in its discretion 1 , permit the 
Question bv person uho calls a witness to put an} 
ratty to hn own questions to him which might be put in 
w,tne9i ‘ cross examination by the adverse party. 

COMMENT. 

W here i party calling a witness and examining him discovers that 
he is either hostile or unwilling to answer questions put to him, he can 
obtain permission of the Court to put questions to him which may be put 
to him bj waj of cross exai 
(s 143) or questions as t< • 

or an) questions under s 

V witness who is unfa* ourable is not necessarily hostile 1 

Sections 143 and 154 read together do not give power to the prose¬ 
cution to put leading questions to their own witnesses even with the 
assent of the judge The meaning of s 154 is that, with the permission 
of the Court the prosecution may treat a witness as hostile and cross 
examine him The section does not say that a person who calls a 
« itness may cross examine him in certain circumstances, but he might 
put questions to him which might be put in cross examination by the 
adverse partv That is not the same as cross examination* 

• T 'f ‘ * 


There is no distinction on principle between an attesting witness 
whom a part) is obliged to call and any other witness whom he may cite 
of his own choice, but the Court may, in the exercise of its discretion, 
be more easily persuaded in the former case than in the latter case* 

The Judge in his discretion, will sometimes allow leading questions 
to be put in a direct examination , as, for instance, where the witness, b) 
li s conduct in the box obviously appears to be hostile to the party 
producing him or interested for the other party, or unwilling to give 
o\ idence, or whether special circumstances render the witness rather the 
witness of the Court than of the partv Questions which assume facts 
to ha\ c been pro* ed w hich ha\ e not been pro* ed, or that particular answers 
have been gnen which hs\e not been gnen will not at anv time be 
pemertiwi* 


* Lurhiram J lotilitl Hoi4 * Radix i 
Charon Poddnr (1P21) 4<1 Cut -ftt 

* Ihlram Alt Pmmatttl t Smprror, 
(1920) Utsl 80! 

* Inft * V«««.N y (lS-M) 42 Ch. D 
TJ Lmrh inn itotilal Botd v RadJut 
l haran Foliar (1«*21) 49C*! <tt . Kitrjt 


nJdtn Sonar T Emperor, (1925) S3 Cal 

* Surtndra Krtthna Jlondal t Sant 
Pout (1920) 47 Cil 1043. 

» T»j-!->r, Hth Fin., «. 1*04 pp 
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The Court has the discretion, under this section, to permit the pro¬ 
secution to test, by way of ctoss examination, the veracity of their own 
witnesses with regard to the (unconnected) matters elicited by the defence 
in croBS examination 1 "Where a prosecution witness is permitted to he 
cross examined by the Crown under this section, the result is to discredit 
the witness altogether, and not merely to get rid of a part of h« 
testimony 2 in a jury trial if the Judge fails to point thi3 out to the 
jury his omission will amount to misdirection 3 . Where the prosecution 
tenders a witness hut does not examine him, cross examination of the 
witness by the prosecution cannot be allowed undei this section* 

Hostile Witness.—A “hostile -Witness’ is one who from the manner m 


necessarily make him hostile The proper inference to be drawn from 
contradictions going to the Whole texture of the story is not that th< 
witness is hostile to this side or to that, but that the witness is one 
who ought not to be believed unless supported by other satisfacton 
evidence® 

A hostile witness is not necessarily an untruthful witness The lucre 
fact that the prosecution declares a witness to he hostile and no” 
examines him does not imply an admission that all the statements made 
by the witness are false 7 In the case of a witness for the prosecution, thw 
means so far as it supports the case for the prosecution, for obviously <1 «* 
defence is entitled to rely on so much '' ' '* * 

case otherwise a party who found that 
which supported Ins adversary’s case 
declaring hun hostile 3 . 


claim The Court refused to allow the plaintiff "to cross-examine thi 
defendant It was held that the refusal to cress examine was not just* 


* Amf ’ tf atra r Infer or, ( 1015 ) 

43 Cfct .. L 

JU»j>n ' Fmprror, 

C*i v .Vorttii 

5fl r 

UW» 


6701 1210 
! halaehand Sircar 
(18101 13 Cal 63 




T SohraiSaov Kt»g Fmprror, (10? 

° s " 9 / - inptroc v -VotM C 

Ol 14% _ _ 

» ilndhn Jrtbu n v T<wo 

nonce tio*ut, (l SCO) 12 'I 1 A 330 
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rtw i\»»n \ fir wrr*r**f‘ 


(V-** n *itn * f !}•• |Tt «*-uiv-n «*n* cwrr’M 
appliM tn if e * «*.7t Ur *n a fj»pi»riT rrl !•> rr>»1 '<■ ff m I > r rr>*«-PT.i»mir'' 
tfe *ntncrw* It tt r«i TI «• •j'jbfAlKi va« rr*c»«J aiA tfe jk-<cvk! 
W ng railed uj» *i to r«-on-rx*n n<■ *rt» fco* in » }<•>♦ iwn to «’o fo Hi** 
-vrL.*od tbrn *j |4»«! X* at l! *• I'-mJ 1 }*• i>wf #< witne***-* 

‘o' l l r deVn-e Tfe * *ttp fsnnnvi! «ml »! r*j tbe rotm«*I 

‘or tie rrfC"nl Jwo'M to crr»».px*mif}e if r~i f «• *»' not a|]n-«fl to 
<'ofa Jt «m WH l'v t’*' n'* f^t tl* 1 tF<* »ta>nl W t^n com 
tr^Kl to irr t ll «• « ln«« f i* tl <• j-T»«x-tjt>o-i at if rir own «itn«-*jp<di I 
no* c 1 *n{V 1 * i*ir cl ararlp- 1 *at all* •pjxS t! e erru*'*! t»rjr romjidM to 
• f'&in tbe r altr*)Ia.nee ** * trp**«-« { r tbe (Wmc tfry trrrr rrillj 
its’ntno’jM tnfer * 257 rf l'e (4»le of C nnsnat I’rwedw** for tfe 
jmTvno cf rtrmM’Xa’-iR. *«*i «•*! tl «■ Mag^ra'p «• wrong in refusing 
•o allow tf fir fro*»-fiAmma*i«i Tl* <«urt mi ! T« roganl it ref-eneiv 
itou! If* to rule ibe |irnrnl«.T'e < f tl r(nurt«a n cro tra\rr*v of justice* 1 
Dunn- tfe tmt «f o MV- t’o Arrian! obtain*! A p»i«rrM fc r tbe 
tttnlanco of a witne« JW«rr tl - *ilnr*t Appr-at*! tl r «utu«<v 1 
rf c Coirt to count* rmwi! the <*t»Vr fur l it a'tc« fanre 1 ut the Court 
icfufed to ilo 1 1 When tie witrp*t alien led the accus'd declined to 
>xanm»lim He wa« thcrrui* n exaninrd It thetourt an! upon 
tLc accutPtl chining tl - rtglt to m-a-examine tie »itnr«* the Court 
refu«ed to allow In n to do ro It «at 1 rl 1 that un ler the rirruni«tance« 
the witnm et ul l n<>‘ be regarded on a witneM for the defence an 1 that 
tLcuecuvd rl ould hate been pirn an oj portunit\ torro»«-examinefiim* 

155 The credit of a witness inn) be impeached 
impeach in the following wa) s b) the ml terse part), 
mu credit o' or, with tlie consent of the Court, b\ the 
•run**. part) w ho calls him — 

(1) b) the cudcnce of persons who testift that 
the), from their knowledge of the witness, behete him 
to be unworth> of credit, 

(2) b) proof that the witness has been bribed, or 
lias accepted the offer of a bribe, or has rcccn ed on) other 
corrupt inducement to give his evidence , 

(3) b) proof of former statements inconsistent 
with an) part of his evidence which is liable to be con 
tradicted, 

(4) When a man is prosecuted for rape or an 
ittempt to ravish, it maj be shown that the prosecutrix 
was of generall) immoral character 

rxplanahon —A witness declaring another witness 
to be unworthy of credit may not, upon his examinatioj - 

J Sk orrraltwK Singh v Haul, », * Mohtndro \alh Das Gupta v 

"8 Cal 504 jOO £? itperor, (1002) 20 Cal 387 
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in chief, give reasons for ius belief, but he maj be asked 
his reasons in cross examination, and the answers which 
he gives cannot be contradicted, though, if the\ are 
false, he may aftern ards be charged with giving false 
evidence. 

Illustrations 


slid that 

ho had not delivered the goods to B 

The evidence is admissible 

(6) A is indicted for the murder of B 

C says that B when dying declared that A had given B the wound of 
which he died 

Evidence is offered to show that on a previous occasion, C said ♦li'it 
the wound w as not given b) A or in his presence 

The evidence is admissible 

COMMENT 

Very often the Court foims its conclusions as to the truth or falsit' 
of a claim only on the evidence of witnesses This section enables the 
parties to give independent testimony as to the character of a witne 0 * 
m order to indicate that he is unworthy of belief by the Court Its pro 
visions apply to both criminal and civil cases 

The section indicates four ways in which the credit of a witness ma\ 
be impeached (a) by the adverse party or ( b ) by the part) who calls him 
if permitted b) the Court The) arc — 

(1) evidence of persons that the witness is unw orth) of credit, 

(2) proof that the witness (») has beer! bribed , (it) has accepted the 
offer of a bribe , or (tit) has received any other corrupt inducement, 

(3) former statements inconsistent with the present e\ idence, and 

(4) general immoral character of the prosecutrix m cases of rape or* 
i ttempt to ravish 

The above sub-clause («) has an explanation winch is a reecho <f 
s 153 Witnesses deposing to character can be ashed in cross examination 
' The) arc not liable to be contradictci 

false, they can be charged with giving 

The first three grounds arc general Thev indicate that the credit of 
a witness may be impeached, first of all bv the best of ev idenec that w 
lus own former statements to the contrar) , secondl), lie can be shown to 
Iks unworth) of credit by the oral testimon) of other persons, and, la«tlv 
his credit can bccomplctelv overthrown b) proving that he had accepted 
(o) a bribe, or (6) an ofier of a bribe, or (c) an) other corrupt inducement^ 
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Tl i» »«tKn If «itwt]« r*r*irr*l and ruroalr tr'cq tr'erl, 

* tb*"•i 1 ' I* 1 'it* 'i'll1 |»\pio irm«i irate fin»i inj»i{«lr*viul‘, 

■jWkij • *1 wh lare tH lf*nnr t|« t tl ** matter tea 7 !* 

EitcJuh U«. Tl ** r* b* «I 1 ngli*’ l»* u i} at tfcr rmlit of*wi*rr*s 
tons *mif*g*t wav> |» l*»l I * m Vivr of **-1» rr^tradieU ry 

• hl'Mi^nr* 1 pwnh fin Tie etine»« jimthd < f the Indian li* »* 

JratcilerMVP Tl e t emit* it u j-inridol,f*n mlr rnj*af 1 ftl 

♦•i certain »av» (• 1 Vi) t>at >• lir qt^Hn or lit tr*ti*rm) 

jL«m? ditrvtlr to l i« rmltt »ii<t ii Mta'elt thn-ich a ro"tnuliftjrt <f tl e 
}arO'"«-l»r lu'ln d'pwd i<> | a l tm in tl e raw* 

Clause I. In s*Mer toitrjfawh tl character r f a »:tnr«s for ve'Vitt’, 
iittwit iut If called to jn \r tl ai hi* p-ryral rrptitatwn it such that 
! W »«n,ll n* * Iflfti* l in nj« n l it «*»th Srwli oidrnre ran If pwn, 
nnd tie practice it annrrt *M tsndi aired* 

\VJiPtw the gcm-ral trj tj*atn n <>f a witne«» hat l«vn thus impeached, 
tj «■ jwirtr calling hint i tat rmtntluk A»» crrrfit bs ctt«*<-eMtmning the 
witnftw* *ho hate i|«lm apin<t him. at to their means of hnow- 
ln!g«* and tl <* pound* of tl eir ojinion, <r i< to thfir hostile feelings 
imrard* the {fmni aho— fc-*fimcinr ther hair diwredjfed, or fl« t« 
tlcjr n»n character and conduct, or l>t railing othfr witne*****, either to 
support the character t f the first witne**, or t«» attach in their turn the 
general rej-utatnn of the impeaching witne*«es. How far this plan of 
recrimination nut If earned, it not trt fomialh* determined; though 
the practice is raid l»v »«m> lawtep to l>e in conformity with the 
doggered rule of the civil law, 

In tetft*, rt in lot, rol non Aatur ultra ; 

that it a dncrvditmg witnr*s mat him«e]f If disc milted In otle- 
witneves, lmt no further witnesses ran If called to attach th* 
characters of the«e la'tf 1 ) 

The opinion of another Cpurt in another c»«e a* to a witness cannot 
Jie put in to impeach hit credit 

Clause 2 .—The tioirl "accejrted ’ hr* been •ub^ituted for the tsonl 
" hail” In \ct Mill of J872 

CIau<e 3.—The words “which it liable to If contradicted" mean 
# “which 18 relevant to the l««u*»" 4 . 

Tins eub-elautc does not do awav with the nece«iit} of drawing the 
attention of the witness to the pretious statement because this section k 
controlled b} s 145®. 

Section 1M, Criminal Procedure Code.— V previous statement of w 
witBt*s recorded under s IC1, Criminal Procedure Code, can lit u«ed as 
juovided for b) this section, but it cannot If u«ed assiibstantitecndencc 
o! the facts depo'ed to therein 7 


1 ilojila 1 r Poyttl Intxrnnrt Co Iti, 
<182?) Tl 15. m L» V. M\ H Ran. 142, 
e c 

t }'<} v .Snlhirnm M«ln,i lj,. (1KT4) 
11 1J H r ICO, 16j 
* Tl' f >*ttn r Jntra a r“t HtdUy. 

<1S67) 1- I* 1 C. t I. TH 


* Tavlif, Illli tdn n 14T3, n 1011 

s Kharjiyih hkanum v iMool At ir- 
rttm Sk'm) i, (16S01 IT Tal 344 347 

• Copi t handy The Cron,, (103U) 11 
l^h 4UI 

‘ tmperor \ F,th tn JJatt, (1027) 50 
\!l 242 



342 


THE LAW OF EVIDENCE 


[ClIU 5 


Clause 4.—In a case of rape the general unmoral character of the com¬ 
plainant is relevant The non-consent of the complamant is a material 
element, and. the character of the noman as tochastitj is of considerable 
probative value m judging of the likelihood of that consent 1 

Explanation.—In the examination in chief a witness cannot be asked 
the reasons for his belief that another witness is unw orthv of credit Such 
questions can only be asked in cross examination But it is verv 
dangerous in cross examination to ask a witness his reasons for behev in„ 
a witness to be untrustworthj He is b\ such a question, enabled to 
state an} unfavourable fact without fear of contradiction'’ 

CASES. 

Clause 3 —In a suit by one K, claiming a 6hare m a business a* 
heiress of A her father the defendant pleading limitation, K, before tk 
close of her ca«e, put in evidence an entry in the Koran to shew that sb< 
was born in 1279 (1863 AD) and in the cross examination of SI a witne” 
fox the defence put to him a letter purporting to have been written bv 
V to M supporting K’s case Upon SI denying the genuineness of the 
Koran, and of certain words m the letter, it w as proposed on behalf of Iv to 
give evidence in reply shewing that M had made statements to an attorne\ 
before the case inconsistent with his evidence both os to the Koran and 
the letter It was held that evidence might be given m reply as regards 
the Koran but not as regards the letter, no substantive evidence having 
been given as to the latter before the close of the plaintiff s case 8 

Two persons made statements to the effect that C and another had 
robbed them and caused hurt while doing so One statement was made 
to their employer and the other to the head constable C was subsc 
quently charged and these two persons were called as witnesses for thi 
prosecution, but they then denied that C was one of the men who had 
lssaulted them Their previous statements were filed, but neither thi 
employer nor the head constable was called'to depose to the terms of the 


156 When a witness whom it is intended to cor 
Questions roborate gi\os evidence of an} relevant 
i*>rato S evidence * ac ^» he maybe questioned as to an} other 
.Troicvant' lact circumstances \v hiclv he obscrv ed at o* - 
udmiwbte near to the time or place at which such 
relevant fact occurred, if the Couit is of opinion that 


* CiLimi slum rten Wirrojt, (Ins i) 17 C**l «•<! 

* /6» l * tnprror i Lheratt Choi.) At Hi, 

" *. .t r ( 1002 ) Mj t 101 
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inch urtumMiwr', if ptn\cd would c «mdwrote the 
lr*tmion' t f the mines* ns to the relevant (art which 
he toMifir* 

Uh>t*ro1 n»n 

S »m *rr<njlirf ptrr* *n eer*n:*-j of k rolWrr in «lmli Jo loot 
jart II* dr*rnl**« vanct.* itrxbni* erv<*in*<lM with il »» roll« , *v* [ l»i I 
oocurrM on hi* wav to an 1 ft* m lh«* plac<» wherr it w*.« rommiJ*«) 

Independent rvj Irnro < f the** fact* ir*v l«* pren in nnlrr to com 
I-crate 1 1 * rn lence «« to the tel Irrr t Mf 

COMM1 NT 

T1 in fort inn permits tl e Coart to allow a witnev who l a* testified 
to a relevant fart to fo'-olfoato hi* terturonv I v dei**«tn;’ to any cir 
«itmftiners which he rdi^rved at or near tl c time or j lace at which sw h 
relevant fact occurred The frame of tl e faction in licatc* that question* 
ore to be a*lrd in examination in-el irf Jn mo*t raw* it p«\c«the way 
• 1 lie! ion but 

* ■ ■■ ■ ■ ■ rbeconfrn 

■ • Tunvtancea 

o witness may le corrohoro/nf Tint of all 1 e nm 1»* a«led question* 
tending to Corroborate evidence of a relevant fact (» 15G) recon tk 
former statements made hr Jmn roar he proved to corroborate later 
tcftimonv to the same fact (a 1571, thi'rdly, when «nv statement relevant 
under a 32 or s 33 is proved all matters may he proved cttl cr to con 
tradict or corroborate it (» 15S), oral lastly, 1 e may refresh 1 is memory 
ly referring to writings made jrcviously by 1 »m (s 159) I ike con 


157 In order to corroborate the testimony of u 
witness, any former statement made bv 
such witness relating to the same fact at 
or about the time when the fact took place, 
or before any authority legally competent 
to investigate 1 the fact, may be proved 

COMMENT 

Vnotl er way of corroboration is indicated bv this section The 


Former state¬ 
ments of witn**a 
rosy be proved 
t o corroborate 
later testimony 
as to fame fact 
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of a legally competent authority bear the impress o* truth Statement** 
like these are therefore, a legitimate means of corroboration Thev 
support the credibility of the person whose evidence is corroborated 
"Where a counsel repeated to other persons the conversation that had taken 
place between bun and his junior, the evidence of thore persons was hell 
admissible under this section 1 Bat * the force of anv corroboration 1 1 
means of previous consistent statements must evidently depend upon the 
truth of the proposition that he who is consistent deserves to be believed 
If that proportion be not universally true, what becomes of the virtue of 
previous consistent statements 1 One may persistently adhere to false 
hood once uttered if there is a motive for it and should the value of bucI 
a corroboration ever come to be rated higher than it now is, nothing would 
be easier than for designing and unscrupulous persons to procure the 
conviction of any innocent men, who might ba obnoxious to them, bv fir't 
committing offences and afterwards making statements, to different 
people and at different times and places, implicating those innocent men 

English law.—The English law on this point is different ft doe 
not admit such statements into evidence The danger of lettmg them 
m lies in the fact that repetition of the same etorv over and over igam 
ought not to gam in credence 8 

Testimony of an approver — From the position occupied b\ rn 
approver witness his evidence is nece«sarilr regarded with very great 
suspicion as being tainted, and that although he may, on the main facts 
connected w ith the commission of the offence, lie truthful and reliable 
it is when he comes to imj licate any particular j»erson that his evident 
should be accepted with the greatest caution Jsothmg is e*»«icr for a 
man than to narrate events with accuracv and vet more so when comine 
to describe the nets of a particular person, to change his personality s° 
as to exculjiate a guilty fnend, and to implicate an innocent ]»crson or an 
enemy " 4 

Hence it is a rule that corroboration to the ev idence of an accomp*w* 
must proceed from on independent and reliable source , ard that previous 
statements made by the accomplice himself, though consistent with the 
statements made by him at the trial, are insuffic ent for such corroboration 

Previous statement of an accomplice may he proved under this 
section, and may be corroborated 8 But the prev ous deposition of * 
witness m a connected care is not admissible when there is nothing m the 
evidence given bv the witness at the trial which ran lie thereby com* 


1 Jlomanjrr (airatjt* Jn ft (1000) 
34 1 ^ 1 GO 9 Bom I- P 3 34 Cal 
129 4 L. IS R 27 r r c «< aUo Wa 
nxi Haute \ Jtai \mtda Loll Bote, 
(lfc>0) 5 C V\ If*. Am v 
Aikj fmptror (10003 L. B P 240 J/• 
JJy» » Amj/w/fftf (lttS) V L. B. 
I? 4 

* 1 •} \ J t tin j nit a A epnna ()S*4) 
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*r- 1*71 tl»VtN»T> \«t 

l'rrvxv »**atnTj*-r** «f an nn- j'we r^r •f*Tf 4 ir/« tr?»”v 
*rw„r1 In «f Tr->«^*'.K*n ef riv'iv* pirn iv I in at tf *> tr»! 

I Arv tolbonty 1cr*^ T CBcpctnt lo Invest if alt V- \n !r*,*r!»-r» * 

the On mat lnvr«*igatv n IVjwrtnwri t» an «tl!or-*v <«•— \^r— 

To %t*l nil'f '*1 tij < 11* i» 

l.Heel of %. 162. Cortital Pmctfinft Code.—T**- cr^ta! r*V Utt 
! »fi l* • In i* mr*T»’5«l lv I)* e ( «r jd r! * If2 CVn n*J 

Prnro'rtr (.*!» mi fa »• |n |^p j»Vp ulifl nnlr* * 161. 

^’nnjnM lVw**l*rr <<«!«• ar* «*»wrm«d fc «'riwn K2 |-r v il •* the t*** 
•* # the r-«-< *d r. ’-•Am t*f t! e Ca'r- t#-T < f a «V *)«'♦» to t! e Ve a* evidrn <• 
again* tl r n.» nw> 1 «< «rll *» l <*! atrh »*ati-nc*i* l r oral m^Kr' 
V.I- 1 i r Atrrvrt* ratrut !<r evd «■ cr'ndvratvn under 0 t* rexUrt* 
The 'Is lra» and \!'a! al**d HitH < « nrta 1 »w la*d do*ti that nrh »*atr 
m*-r*a *Tr a In i»*d lr in rxidrrxr if t!rv con* air evidence ataadx 

C*vrn at T 1 -* tnal* lint tl« w«uU l<* inadr* a*d%* for t v e jmnpnw* #if 
ji*r \ j*»s t! si the fan* »**l#*i in them are tn^crX* Ca*rs *1 if h lai 1 down 
that !*'«• m«rd «n main imiM* Int ■ *al rxrdrnre an to th* nature of 
tl (W f*a«ftnrrt« rrm) 1 !•> pirn to corolr rate the t«-**tr’o*iv of a witfe«a 
***e no 1 mgei «!am atdhontv in virtoe «f t!r amended a If2, 
fnminal Procedure <«»lr* V f.w info-mat inn dors rot prove 
it has to !«• tr idr-rd under Kune sort* a* f the b o Irnro let The Usual 
course is for t> r j nnorula n to tender n under this section to rom>bora*e 
thr irfonuint an 1 tl «• ilrfrnro ran jirmr it to inijn-arli la« rmlit B&lrr 
« 1M, or t« o n'nKlict him otaVr • H3«>Itl«"Art It is a<!mt«*ibl«» ai«o 
m p*oj«r ca«a nnW *■* 8 an-1 32 (1) of tl* \rt*. UnlfM tlirrr i« 
anl*«tanti\«* rvnlmrr Irfotr tho Court fint in f «nnat« a trjwrtt atwl otb<*r 
rcp< r*s br a iritnr** carnot br u«<*l n n rroloration hrre tli« jitwc 
out’on witnaaa pn«a & iljCrrrnt account in c\nl«*ncc Lefote the Court 
1 is jrcviou! reports cannot to admiviLV as comtlwratiie c%ulcnco 
ajrainjt the accuvsl* In onlcr to corroborate a witness bi a previous 
deposition or b\ a flr»t mfornution report reconled under a IS I, Comma! 
Procedure Code, tliese documents must be produced, for tlio> are docu 
rnents required bi law to be reduced to writing and secondary cudenee 
of their contents cannot be given 

Djing declaration—•Where a person making a dying declaration 
chances to li\ e, his statement cannot be admitteil in evidence as a dying 
declaration under s 32 bnt it may be reliction, under this section, to 

1 KhjintdJm ‘knar r Emptror, (1021) 4S Mad 640, Eaiptmr X CAiUur 
<1913) 53 Cat. 3'i a<* 7 » (1021) 47 All 2S0 

* J/iUlhiMfiuirafniPinii v Ai«j • hmjierorx CliSar £iajl,np 

I mjnror (1913) 35 Mad 39', r B. 1 The followinn cases are no longer 1 1 

* /"alia t Tkt Crotfn, (1923) 0 lah any authority Amyeror v l/anmarodJi 

171, disapproving Jfam CAaad v TAt (19ll) 10 Bom L. It. G03, 39 Bom. 

<rotcn, (Ur’l) 5 Lah. 321 Fanutdm NalA Banente v Emperor. 

* Jayim Dhannh v Am? Emperor (190S) 3G Cm! 281, 3/«IA>I-amaniciea>pu 

<192d) o Pat 63. Kmg Emperor t PiBa, t Ai«J rmyeror, (1912) 35 

MavngTAa I> tK (1926) 4 P.an 72. r B , 397, T b 

Hatha v The Crows (1925) fl tah- 171, ■ 1 intutUy v E 

.lisa] proving Jfam CAand v The Crom, Cal 23’ 

<19*1) 3 1-ab. 3 J 1 * Kmg Emperor r 

* l enlutiUrbfiiah r Aibj Emperor l» Ran 181 
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corroborate the testimom of the complainant when evmuned m the 
case 3 

CASES 

In 1874 five out of sit person*? who weie named as having committed 
a murder were arrested, and after mquii) before a Magistrate were tried 
befoic the Court of Session and convicted At the time of the )n<pnr\ 
before the Magistrate the sixth accused person absconded, as v\ vs recorded 
by the "Magistrate In their examination before that officer the witnesses 
deposed to the ahscondeT having been one of the participators m the crime 
charged against the prisoners then under trial In 1886 the absconder 
was apprehended and tried before the Court of Session upon the charge 
o ( murder Of the witnes'es examined at the fust trial oulv one vra* 
mng He was examined and his dejosition given in 1874 was als> 
admitted It was held b} Straight J tlwt the deposition taken m 1674 
»*i r ~ •>« ■■**" no ku "^er tins section as corroboration 

ontr 2 

their pedigree by proving 
vas held that a statement to 
that effect made by one of the plaintiffs in a deposition giv en long before 
the Controversy in suit arose was admissible m evidence 3 

A statement by a witness recorded by a Magistrate under s 161 of 
the Criminal Procedure Code is admissible in ev idcncc to corroborate the 
statement made by that witness before the committing Magistrate and 
fiom which statement he resiles in the Sessions Court* The Bomba) 
High Court has held that such statement is not admissible in evidence 5 
Oral evidence of a statement made by a witness to a competent 
police-officer m the cit) of Bombay on the occasion of an identification 
jurade, and recorded in a panchnama at the time is admissible fo' corro 
1 oration m virtue of s C3 of the Bombay City Police Act 0 

158 Whenever any statement, relevant under 
What mattora sectl0n 32 or 33 > JS proved, nil matters 
Tnay b« provod maj be proved either in order to contradict 
*r" t h^roroS or to c °rroborate it, or in order to impeach 
utatcment irie or confirm the credit of the person by whom 
U*a t 3 « I « 33 >cc ' ^ " ns ntade, which might lxav o been provcd 
if that person had been called as a witness 
and had denied upon cross examination the truth of tlws 
matter suggested 
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C o >1 « r N T , 

TI i» fx’elKnd**l»i*ith n ti *»*»’) *« rc*- , »»'lir*w > i Vln 

* viin^r* n rx»nin«l tn tl «• f tlM** pic* i’ *• jrtTtf »fn rail* I im 
nn * J’]W'*1flniV in rn^ltfa'i' ) 1* |n'|*Tf-r AVl «1 pir* At lh<* »-<tt e 
lim rjijwinn iv t** » 1''^ }*»rtv toff r?f» !i : }i • y'a’mj-fit* 1L1 

rf r: *nl "hi «} tl* ]«r— i i'i- {'•Hire in n{ *«aw »n*» n^al e' 

wnMm « r HAti-ti^l r «.»**• i*»ajo1»'i»1 Iva *In 

iMTuit l«* rx»Ti in«! a» a «itr«*** TJ ** i te*> J* l r lh»» wti« i 

In rtilimil »U * r’a’cti^T • In l'» #»lf MU «• 1r**» <f e«i*l*tA hrtlntl fin I 
<nm1 inrati n m th* »\ «• *af •» if flatmK*"? »rrt* ruli" l>r lj» 
witn*M in il «* U x 

Tl- € J •»>•) t i » < « U*1 UJx n t’ «* «* » A/-lrr «lf a »ltTW»F IF rot At) 
nut il !«* in «"\i !r u f n no il n r a>-* un '«*r t! if k^ik n f<*r these if c> 
i iatr*i»l f r julfit? Filrijrr tl«* «itr»rM wan right Ir «!i*)a-1w*vr«l ct 
vrnigh «lt»tx* l i<*\r»l T1 «• qi *■* «itfie« i* cnlil!*Ml to credit 

i r net nm>i lx* »frci *<■*! I \ a t ft rt «n tl <• e\-|ilrnr«* !«•(< re i* Ard not on 
f hat arntl <*r < < art tl« us* • *! t‘ c «ud«*»« in «n< thrr ewe 1 

159 V ttjtno'- nn\ while under exnininition, 
Mnhint n fresh his meinnrt lit referring to nn\ 
tirmprr writing made In I inisolf at the time of 

the trahM<turn <<»m<ruing wlurli lie is questioned, or fc» 
soon afterwards that the Court conMders it lihcl) tint 
the transaction was at tint time fresh in !ur memory. 

The witness ma\ also refir to an\ Mich writing 
made In anv other person, and read In tlie witness witlun 
the time aforesaid, if when he read it he knew it to he 
eorrect 

Whenever a witness mav refresh Ins memory b\ 
when »ntnem» reference to an) document, he maj, with 
SStamStfto^! t ^ ie permission of the Court, refer to a 

freth memory COp) of SUCll document . 

Provided the Court be satisfied that 
there is sufficient reason for the non-production of the 
original 

An expert may refresh his memorj b) reference to 
professional treatises 

COMMEM. 

This section says how a witness may refresh his memorj Ke mai „ 
during his examination, refresh his memory by referring to— 

* Chandruhwar Ptatad \ drain Stnjh (1925) o Pat 7" 

V B nhethjrar Praia p \ ora in ?,ajA 
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(1) an) writing made bj liunsolf at the tunc of the tnn*,icti(i 
concerning which he is questioned 1 , 

(2) am such writing made b\ am other person and lead In tl 4 
witness within the time aforesaid 5 

(3) professional treatises, if the witness is an exjurf (s IflT) 

It is not necessar) that the writing referred to should Li one ninth 
is admissible in evidence V document not produced in Court within 
j roper time and m consequent lejected, ma> he inferred to to refresh 
memon if it comes within the purwew of this section 3 But a Court 
should not take cognizance of the terms of a document which is in 
ulmissible to evidence and has been referred to h\ a witinss meiel) w 
< rder to refresh his memon an to a date 1 It is immaterial what tl 
iocument w whether it be a booh of account letter tiadcsman'e bill 
notes made by the witness or anv other document which lsliheh toawiM 
t he memorj of the witness 

It is not necessan that (he witness should h t\t specific reeollectn» 
<»f the facts themseh es ( a 160) 

The adverse part* has the right of set mg the writing so u«ed ai I 
* ro«s cramming the witness thereujion (s 1GI) 

Tlie grounds upon which tin oppos te parts is permitted to in-quit » 
writing and to refresh the memon of a witness are threefold (i) to secure 
the full benefit of the witnesss recollection as to the whole of the fad' 
(if) to check the use of improper documents ami (tu) to romjare 
oral testimony with his written statement* 

The section sa\s a witness way refresh his immon as stated He M 
m t bound to do so nrd the arcu°ed cannot eonijiel him to do it 8 

i \ s y s 

The plaints and molds m a number of suits upon bonds instituted 
bv the same plaintiff against different pertons were destroird l' « r 
The suits were rc instituted, and duplicate coj ws of the plaints were nW 
The onh cxidcnce of the contents of the bonds from which the pJimJ* 
were prepared, consisted of a n gister kept bt thi \ lamtifl» chrh of t>> 
names of the executants of tlie bonds the matter in respect of which tic 
)xmds had been git on the amounts due tliereun h r, nml the names * 
th« attesting witnesses Prom this register the dilplirato pi untshod I*‘ n 
prejmred ft was held that though the rcgistir was not seconds*» 

» videijee of the contents of the bonds, jet it was a dorunii nt which nug'’ 

• J lauqhnm V HuUsirJ flt>2v) M II 
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5 // noujh e J/urfi» (IHiD) 2 ( at i| 

112, AM«l 6nl,m r f mp~ror 40 
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be referred to bj a \v ltnos for the purpose of refreshing his memory, under 
this section 1 

Collection papers — 1 Ihe collection papers are no evidence per se, and 
can only be u*ed when they are produced by a person who has collected 
rent in accordance with them, and who merely uses them for the purpose 
of refreshing his memory* 

Unstamped document.—An insufficiently stamped promissory note 
can be used for the purpose of refreshing memory 3 


evidence* 

be . > 

ina 

Special diary —The special diaTy may be u«ed by the police officet 
who made it and bv no witness other than such officer, for the purpose of 
refreshing his memory 8 

160 A witness may also testify to facts mentioned 
Testimony to in anj such document as is mentioned lit 
aocument^men* scctl on 159, although, he has no specific 
tioned m section recollection of the facts themselv es, if he 
1 ’ 9 is sure that the facts were correctly recorded 

in the document 

Illustration 

A book keeper may testify to facts recorded bv him in books regularly 
kept m the course of busine**, if he knows that the books were correcth 
kept, although he 1 as forgotten the particular transactions entered 

COMMENT. 

The princij le of the foregoing section is earned a step further here 
A witne«s mat refresh his memory b\ a document even though he has »r 
specific recollection «f the fact* themselves , but lie must l>e sure that tin- 
facts were wrre/fy recorded in tit document If the witness had no’ 
correcth record oil the w < rds used by the speaker but onh his impression 
then the n< to* made be hint would be inadmissible to prove the word 
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u'ed 1 The section applies when the witness states in so many words 
-that he does not recollect, and when the circumstances establish beyond 
doubt that this is so Having no specific recollection of the facts he can 
only testify regarding the contents of the document before bun and explain 
-that he recorded correctly what the deponent said at the time* 

In order that a document may be used as the refresher of memon, 
it is by no means necessary that the witness after having seen it, should 
hue any independent recollection of the facts mentioned therein, or con¬ 
nected therewith , but it will suffice if be remembers that he has seen the 
paper before, and that, when he saw it, he knew its contents to be correct 
-or even if, entirely forgetting the circumstances themselves, and the fact 
of bis having seen the paper, he can still, m consequence of recognising hi3 
signature of writing upon it, vouch for the accuracy of the memorandum, 
•or swear to the particular fact in question 3 

A witness may refresh his raemoa from a wnting made by another 
jierson and inspected and signed by him, at the close of the day on which 
it was made, when it brings to his mind neither uni recollection of the 
facts mentioned therein nor of the wnting itself but when it neierthelcfs 
< nahles him to testify to a particular fact from the conviction of his nun 1 
on seeing the w nting which he knows to be genuine 4 

1G1 Any writing referred to under the provisions 
of of the two last preceding sections must be 
ierse party as to produced and shown to the adverse part) 
writing mod t> if he requires it such party may, if he 
re memory please», cross-examine the witness there* 
upon. 

COMMEM. 

The opposte party may look at the writing to 6ec what hind of 
writing it is in order to check the use of improper documents 5 

Ho has a right to look at any particular writing before or at th« 
moment when the witness uses it to refresh his memory'm order to answer 
particular qnc tion, but if he then neglects to exercise his right, h* 
launot continue to retain the right throughout the whole of the sob 
sequent examination of the witness 8 

In all cues where documents are used for the purpose of refreshing 


* Per Wallis J In Ht/lni*** KnAto 
saint v Fujxror, {1«W»J 32 'fad 184, 
307. 

i Partap tinjl r TKr Crojen, (1015) 
7 Uh 01 

* Tail r, HthTMn . *. 1412. p Ml 
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he may have the benefit of the witness 3 refreshing his memory by every 
part Neither is the adverse party bound to put in the document as 
part of his evidence merely because he has looked at it or examined the 
witness respecting such entries as have been previously referred to , but 
if he goes further than this and asks questions as to other parts of the 
memorandum it seems that he thereby makes it his own evidence 1 

162 A witness summoned to produce a document 
Production of shall, if it is in his possession or power, 
documents. bring it + o Court, notwithstanding an\ 

objection which there may be to its production or to its 
admissibility The validity of any such objection shall 
be decided on by the Court 

The Court, if it sees fit, may inspect the document, 
unless it refers to matters of State 1 , or take other evidence 
to enable it to determine on its admissibility 

If for such a purpose it is necessary to cause an\ 
document to be translated, the Court may 
document* on 0 if it thinks fit, direct the translator to 
keep the contents secret, unless the docu 
ment is to be grv en in evidence and, if the interpreter 
disobeys such direction, he shall be held to have commit 
ted an offence under s 1GC of the Indian Penal Code 

COMMENT. 

Under the provisions of 0 XVI r C of the Civil Procedure Code a 
person mav lie summoned to produce a document without being summoned 
to gne eudcncc He mar either attend the Court personally or mat 
dejutc another to produce it In neither case is he liable to be cross 
■crammed (s 139) If the document be in 1 is possession or power he is 
l>ound to bnng the document with him to Court notwithstanding ana 
> - " 65 1*>G 129J 

• to raise b a 

- has then to 

decide the validity of anv such objection For the purpose of deciding 
on the \alil ty of the rca«on that mar be offered for withholding them 
tl o Court may receive cudence*, and in so dom** it is entitled to inspect 
♦ho document if it does not refer to matters of State (s 123) If the 
locumeut in question happens to bo in a language not known to tl e pre 
« ding officer, no mav get it translated, and call npon the translator to 
1 ecp its contents secret 

» T«sl r tUfc Tin..*. 1*13 |\ «*•} (190S) 3* 3I*i <2 «. 
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J. ‘Matters of State’—Sees 123 Statements made and documents 
produced by assessees before the Income tar Officer, for the purpose of 
showing the income of such assessees do not refer to matters of Stito 1 

163 When a part} calls for a document 1 which he 
Gmng as evi has giv en the other par tv notice to produce 
donee and such document is produced and 

Ted produced °n inspected bv the party calling for its pro 
not ‘ co duction, he is bound to give it as evidence 

if the parfrv producing it requires him to do so 

COMMENT 

"Where a party to a suit gives notice to the other party to produce a 
document and when pioduccd he inspects the same, ho is bound tog ire 
it ai evidence if the other part} requires him to do so 5 The reason for 
this rule is that it would give on unconscionable advantago to a part} 

the same 
ciidence 


Scope - Thi» section is applicable to criminal trials as well as to end 
Actions Records of statements made not on oath m the course of a 
departmental inquir) b> Goiernment are not public documents But 
m here the defence had called for their production and the} u ere thereupon 
produced and inspected and mod for the cross examination of the prose 
eution witnesses it was held that the Crown could ms st on the entire 
statements being put in under this section 4 

I 'When a parly calls lor a documcnfV-The terms of the section 
mate it rlcai that the section refers to documents ashed for b} a partv 
during trial it docs not refer to documents produced under 0 AI, r H 
< f the Civil Procedure Code 

164 When a part} refuses to produce a document 
u«ng m«v 1 which he has had notice to produce, he 

iience ot doou cannot afterwards use the document n s 

Twhif^wMro" evidence without the consent of the other 
on none* part} or the order of the Court 
Illustration 

A sues 15 on an agreement and gives R notice to produce it At *h< 
trial A calls for the document and B refuses to product it 1 

l 1 "Intarhltd Cottar r Sn nj* tk i • Turlor lilt Edit * 181" H 
Ck'Uiat <ISK M S* Vt I R" JwtAa J*U 

/v y r JIMrariflfv (IMP) 2ft Ul 2 *| * (oimmmt t( Jim?! * s, " f " 

* JtakomtJ r U.M (1003) It n l ((OVij <«/ OH 

I IU3^' 
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secondary evidence of its contents B seeks to produce the document 
t«elf to contradict the secondary evidence given by A, or in order to show 
that the agreement is not stamped He cannot do so 

COMMENT. 


the other party, or (2) the order of the Court This is meant as a penalty 
for unfair tactics 

165 The Judge may, m order to discover or to 
. , obtain proper proof of relevant facts, ash 

Judges power . i e 

to put questions any question ne pleases, in any form, at 
non" 1 ” prodoc any time, of any witness, or of the parties 
about any fact relevant or irrelevant; and 
maj order the production of any document or thing: and 
neither the parties nor their agents shall be entitled to 
make anj objection to any such question or order, nor, 
without the leave of the Court, to cross-examine anv 
witness upon any answer given in reply to any such 
question 1 . 

Provided that the judgment must be based upon 
facts declared by this Act to be relevant, and duh 
proved: 

Provided also that this section shall not authorize 
an} Judge to compel any witness to answer anv 
question or to produce any document which such 
witness would be entitled to refuse to answer or produce 
under sections 121 to 131, both inclusive, if the question 
were asked or the document were called for by the ad¬ 
verse party ; nor shall the Judge ask any question which 
it would be improper for any other person to ask under 
section 148 or 149; nor shall he dispense with primary 
ov idence of any document, except in the cases herein¬ 
before excepted. 


COMMENT. 

Thu section is intended to arm the Judge with the most extensive 
power possible for the purpose of getting the truth The effect of thu. 
Motion is that in order to get to the bottom of the matter before it, ’ 


h. S3 
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Court will be able to look at and enquire into every fact whatever 1 . Each 

party ~ “ “ -*«-*«*4** - re** - * -’ 

one sc ■ 

truth i . ■ - ■ ■ 

or to i ^ i v 

powers indeed, but they all pivot upon the ascertainment of relevant 
facts He may approach the case from any point of view, and is not tied 
down to the ruts marked out by the parties He can ask (l) any question 
ho pleases, (2) in any fonn, (3) at any tune, (4; of any witness, (5) or o! 
the parties, (6) about any fact relevant or irrelevant No part} is 
entitled to object to any such question or order, or to cross-examine the 
witness without the leave of the Court But out of the evidence so brought 
out, the Judge con only use that which is relevant and duly proved 
There are three exceptions to the very wide powers given to the Judge 
The witness cannot be compelled to answer (1) any question or to produce 


In civil os well as m criminal proceedings the Legislature has -vested 
ample powers in the Courts to exerctre this power (Civil Procedure Code, 
0 N rr 2, 4 0 X\I r 14 s 5-10, Criminal Procedure Code) 

When the counsel for the prisoner has examined oi declined to cross- 
examine i witness and the Court afterwards of its own motion ctairinrd 
him the witness cannot then without the pcrmis«jo« of the Court, be sub¬ 
jected to cross examination When, after tho examination of n witness 
by the complainant und the defendant, the Court takes bun in hand he 
is put under special pressure as the Judge is empowered to ask any question 
he pleases in anj form about an\ fact relevant or irrelevant , and he 
is, therefore nt the same time placed Under the special protection of the 
Court, which may, at its direre ' ! ” 

but this cannot be asked for as 
tqually whether it is intended 
statements of fact, or to circu 


S iestiou meant to Hnjuir his cj 

c effect of all his answers and of each of them just as much as one that 
may bnng out nn inconsistent or contradiction It is then a cross 
examination upon answers—upon every answer given to the Court, andi* 
subject to the Court’s control * 

“In a great numbel of cares—probably the vast numerical majorifv 
—the Judge has to conduct the whole trial him* If In all cares he hasto 
reprorent the intercuts of the public much more diftmctlj than he docs m 
England In many cares he lias to gr t at the truth, or as neai to it as « p 
tan, by the aid of collateral inquiries which jnav mnJintftlly tend t‘ v 
sonitthir ■ ■ ■ . ’ 1 “ “ M “V* 

push mu ■ . ■■ ■ - w, 5 

it. 1U ■ .■■ ■ ™ f '» 1 


I Jfl’ 

* IVr Ww*. J, In trj 


'alltniffl 


j/.u.j,,, (i 87 <i a ii it c. ice. !«'• 
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power to a«h an) ques*ions upon ?nv facts of any witnesses, at anv 
stage of the proceedings, irrespectively of the rules of evidence binding on 
the parties and theiT agents, and we have inserted m the bill a distinct 
declaration that it is the dutv of the Judge, especiallv m criminal cases 
not merelv to listen to the evidence put before him, but to inquire to the 
utmost into the truth of the matter We do not think that the English 
"theories, that the public ha\ e no interest in arriving at thetruth and that 
■even criminal proceedings ought to be regarded mainly in the light of 
private questions between the prosecutor and the prisoner, are at all suited 
to India, if indeed they are the result of anything better than carelessness 
and apathy m England 

‘ In India, in an enormous mass of cases, it is absolutely necessary 
"that the 'Jud^e should not only hear what is put befoie him b) others, 
"but that he °hould ascertain by bis own inquiries how the facts actually 
stand In order to do this it will frequently be necessary for him to go 
into matters which are not themseKes lelevant to the matter in issue, 
"but mav lead to 'omething that is and it u in order to arm Judge? with 
•express authoritj to do this that this section has been framed 1 

It is not the province of the Court to examine the witnesses unless 


I. ‘Cross-examine any witness upon any answer, etc ’—4 party to a 


Judge is adverse to cither of the parties, the Judge ought to allow the 
w ltness to be cross-examined upon his answers A general fishing cross 
-< \aimmtion ought not to be permitted 4 The accused should be given 
-an npportu nty to cro's examine a witness on tbe answers to qaestions 
put bv the Court* 

Proviso 1.—This proviso sajsthat the judgment mu't be based upon 
hots declared bv this \ct to be relevant (ss 5-55) and duly proved (ss 5G 
100) Tbe Judge will not be permitted to found bis judgment upon the 
•class of statements to which he may report as indicative evidence for the 


upon suspicions uusjpported by tc«timony T 


I JYncce lings of tl i» Legislative 
s uneit 

* ,\oor Bur ha t v The E npetet, 
lISNlJoCal 279 2S3 

* Gopal Lai! ''ml v Van if l La 11 Seel, 
<1S97J 24 Cal JvS, «<»i) 

* C<.«7-0* \ Ihebcrousl, [1804) 2 
<* B 31C. 


5 In He metier tf lie Em frets t Grub 
Chvnder Talaldar (IS79) 5 Cal CI4, 
Vohenjm haJt Dct Gb t~a v Emperor 
(1 "02) 20 Cal 3S7 
9 Stephen 162. 1C3. 
r I\rJeaUos, J^ia SnmvHj Jfc.Ua 
Bdt T Semi Chand J IiXer, (14,371 2 t 
\ IS, 27 ' 



proviso 2—This proviso subjects the Judge to the provisions cm 
tainedmss 121131 s 148 and s 119 The Judge Ii3s the power of askuu 
irrelevant questions to a witness if Ti* - ' 

tpUt x 

b 

ai ■ ■ «.**ug muu under s 179, Indian 

Pm**! v out, 1 . A witness should not be coerced to answer a question 3 

166 In cases tried b\ jurj or with assessors, the 
rower ot un J ur 5 or assessors maj put any questions 
or "njws-ora"to to the witnesses, through oi by Jea\e of 
putquestKn* tb e j H( ]g e< which the Judge himself might 
put and vvhuli he considers proper. 

* (?wdi twfw** r Han Lalsfiuaa, 

USS->)10B,m 1?* 


* Quttn Emprtfi v hhn Sing! ( IWW 
8 AU C72, G7 > 



CHiPTLR \I 


Of Imfpoper Admission *\d Rejection 
of Emdencf 

167 The improper admission or rejection of 
evidence shall not he ground of itself for 
No new tnai a new trial or re\ era'll of am decision in 
' vBiJO'Tornjjiw- anr case 1 , if it shall appear to the Court 
t onoiendwice before which such objection is raised 2 that. 

independently of the eMdence objected 
to and admitted, there was sufficient eiidence to justify 
The decision, or that, if the rejected eiidence had been 
recened, it ought not to bate \aried the decision 3 

COMMENT 

The improper (a) admission or (6) rejection, of evidence is no ground 
for a new trial, or reversal, of any decision, if 
(o) in the ca«e of improper adnu^ion — 
there is sufficient evidence to ju«tifr the deci< on mdependentlv 
< f the evidence objected to and admitted , or 
(b) m the can* of i mproper rfjrction — 

the decision could not be varied, if the rejected evidence had been 
xeccii «L 

The object of the «ection is that the Court of appeal or revision will 
i ot ill turb a decision on the ground of improper admitstoa or rrjtction 
• f e\idcrce, if m spite of such evidence, there are sufficient materials in 
«le ca*** to justifi the decision 1 In other words technical objections 
wl’l not be allowed to prevail, where substantial justice aj jxars to have 
} oen done 

Ci\il and criminal cases.—The provisions of the rection are made 
appl elite hi the clearest possible words to all judicial proceedings in or 
lvfore an\ Court 1 It applies tocivd cases and to enr mal cases wbe'fcer. 
« r n >t the trial Las been had before a jurv* If the nature of the mischief 
which, the section, was intended to reinedv is considered there u at lean 
a* jr-eh Mwashv n should applv to criminal as to civil proceedings* 

>Nrt!f oWrvatien .1 it* Fnvr r J.na. (1ST) 2 F-is 61. 

Ay. r (111 Volrr r Ci.nfcc. * Per Cath. U J„ IE t 

0F"«> •» Hens 1- 1- 40a. 4™. T C <•*> Cl**d'r OIm (IS~0> I C 

* lVrSarrenl l.J ir f'} r S«m*j» Tit* Emprmf x Pm li Z*c* 

Sin IIFJURH l* isri «NLO r a. 

* JVr Ve» of v C J.in Imprrxtnz 
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Civil—In the case ot first appeals, the prov won* of tins section half 
to be read with s 99 of the Civil Procedure Code f let V of 1903) which 
provides Jvo decree shall be reversed or subst3ntnllr varied uorfM! 
a 0 } case be remanded in appeal on account of am error defect • * 
irregular it v m any proceedings m the suit cot affecting tic merits of tie 
ca*e See ni«o 0 2vU rr 27 to 29 

In tecond appeals one of the grounds justifying the appeal w ‘a 
substantial error or defect in the procedure which mat po««ibl' have 
produced erroi or defect m tic decision of the ease upoti lie merits" [s 100 (1> 
(c) of the (ml Procedure Code of 19083* 

There is 1 owever a great difficultj m applying tin provisions of tli' 
section to tht- generality of ia«es which come before the High Court ca 
second appeal On second appeal, the High Court has no power to deal 
with tht sufficiency of evidence it has only a right to entertain 
questions of law Its dut) being thus confined yvlien evidence has h<HC 
wrongly admitted by the Court below, the High Court has gencrah' 
speaking, no right to decide whether the remaining < \idenco in the ca'f 
other than that which has been improp^rlv admitted is sufficient ti 
warrant the finding of the Court below The only ca-=cs which it may 
with propriety di«po<e of uuder stch cm-uiustances vnthout a remanl 
arc thost where independently of the evidence improperir admitted tie 
lower Court has apparently armed at its conclusion upon other groimffi’ 
Where the first Court improperl} admits eyidence the High Pood 
has power to interfere and remand the ca«o for a new trial 3 

The omis«ion to receive an important document* or to examine a 
material witness* justifies a reversal of the decision 

Criminal.—In criminal cases also the Legislature has provided a 
' • ’ o ' * 1 V - . ^OttTt ot 

, evt* 03 

sj such 

error, vnussioo, irreguh“it}, want or niLsdircction has in fact occasions 
a failure of justice [s 53' (</) of the Criminal Procedure Code] 

\\ hen a part of the evidence which has been allowed to go lo the jarv 
is found to lie im lev ant ahd ir- 1 * 11 ‘ * 1 ' 

appeal either to uphold the ve 
record under this section or to ■ ■ 


1 lint u t ft linn Him i (1'JU) «» 
V It \ »W 

1 JVrf.srllj C J . In V O'nr* Ckundtr 
( v t K«n4« lAvrit Raj C h r ' r 

dkru (18SJt7C*t 2>1 . w * 

* VaUldhan Pur Ma tr/, (IV 0 *! 
27 0*1 IT" 

* fHnilat JajjtmH r PtfjnJi Rtjn» 

If m JT7 1 Talturtr Smjk \ 

thjtean lmi ( 1007 ) 12 V W 312 , 


*i U I JI7 

* V > i I at tl in l jMiHiyl V ASiiw** 
Dm (I*»7) .11 Cal 740 
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Letters Patent, cl, 26.—The provisions of this section apply to the 
High Court when acting under cl 26 of the Letters Patent 1 * * Section 12 
of the Lower Burma Courts Act is similar to this clause and this section 
therefore applies to proceedings under it 5 

1. ‘In any case.’—These words are \erj wide and include criminal 
trials hy juij ' 

2. ‘The Court before which such objection is Taned’.—The Court 
which is to decide upon the sufficiency of the evidence to support the 
conviction is the Court of review or the appellate Court 4 , but not the 
Court below 5 

3. ‘Decision’.—The word decision is more generallj used as 


better'* 

English law.—The English law upon the subject is contained m 
0 XXXIX, r 6, Rules of the Supreme Court the material portion of 
which runs as follows — 

“A new trial shall not be granted on the ground of misdirection or of 
the improper admission or rejection of evidence, or because the n erdict 
of the jury was not taken upon a question which the Judge at th€ trial 
was not asked to leave to them, unless in the opinion of the Court to 
which the application is made some substantia] wrong or miscarriage has 
been thereby occasioned at the trial ” 


is required under the section is that the rejection or admission of the 
disputed evidence would vary the decision, and secondly, the Court 
can* only order “a new trial though under the section the decision may 
al<o be re\erscd 


1 £a«n V llurnbolt Clundtr Qhott, 
(1S7G) 1 C*1 207. ImprraSnx v 

f’llamirr Jvm, (1S77) 2 Rim Cl , 

Fmperor v \ aroyr*. (1007) 9 Bom L. 
R. 7$9, 32 111. T B. SeeCmpcmr 

v Panciu ZXu. (1920) 47 C»1 671. r B. 

5 Tlttn Amj Pmptror, (1917) 

9 I- B. R 60, T B. 

* lVr Jsnhne, J-, in Q*m Fnprtu r 


Kamchandra Gocmd Hart it. (IS33) 19 
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SCHEDULE 


ENACTMENTS REPEALED 

( See Section 2 ) 


bomber and year Title Extent of repeat 


Stat 26 Geo III, Lor the further regulation of the Section 3S so far a 
cap o7 trial of persons accused of cer relates to Courts 

tain offences committed in tho Justice in the 
East Indies, for repeating so Indies, 
much of an Act, made in the 


twenty fourth year of the reign | 
of His present Majesty (mtitjted 
An Act for tho better regulation | 
and management of the affairs 
■ f the Last India Company, and 
of the British possessions in 
India and for establishing a 
Court of Judicature for the 
more speed} and effectual trial 
i f pcrs< ns accused of offences 
mmmitted in the Last Indies’) 
as requires the servants of tho 
last India Company to deliver 
imentorie* of their estates and 
effects, for rendering the laws 
more effectual against persons 
unlawfull} resorting to the East 
Indies , and for the more easy 
proof, in certain cases, of deeds 
and writings oxecuted in Great 
Britain or India. 

Stat 14 & 15 A ic. To amend the Law of Fvidcnce Section 11 anil no ni 
cap. 00 of section 19 as ret 

to British India • 


[ The rest of tho Sehednle is repealed b} Act XII of 1927 ] 





S b M M A R 1 

The lav. of evukuee is the most important branch of adject we law 
It is to legal practice what logic is to all reasoning At ith out it trials 


him decides upon their just and mutual bearing learns to draw correct 
inferences from circumstances and to weigh the value of direct testimony 
It is by this guide that he is able to tread his way with comparative safetv 
among the burning ploughshares of perjury forger} and fraud that beset 
lus footsteps and to rest his judgment on a basis of probabilities at least 
comparatively (satisfactory to his own mind 1 

Before the passing of the Indian Evidence Act the principles of the 
Fnglish law of evidence were followed by Courts in India in presidencj 
towns In the mofussil Slahomedan law of evidence was followed for 
some time by British Courts but subsequent!} various Regulations 
dealing with principles of evidence were passed for the guidance of. 
mofussil Courts Act II of 1855 partially codified the law of evidence 
But it did not affect the practice m vogue in mofussil Courts In 1868 
Mr (afterwards Sir Henry Summer) Maine prepared a Draft Bill of the 
l<aw of E\ idence, hut it was abandoned as not suited to the countrv In 
1871 Mr (afterwards Sir James FitzJames) Stephen prepared a new draft 
which was passed as Act I of 18 1 2 

The Indian Evidence Act has codified the rules of English law of 
evidence with such modifications as are rendered necessary b} the peculiar 
circumstances of this country But the Act is not exhaustive and ca«es 
r ' ' r i i > r j aw are resorted 

if the Fnglish law 

- - cificall} dealt with 

by nil Vet the law should bo ascertained by interpreting its language 
instead of as before roaming over a vast number of authoritiea to discover 
what the law is and extracting it by a critical examination of the prior 
decisions* 

One great til jeet of the Ev idence Act v as to prev ent laxitv in the 
adtim ibiliti of evilencc and to introduce a more conect and umforni 
rale of i ractice than was {revlou'ly in vogue The Evidence Vet is not 
mtcn led to do mow than pre«cr be rales for tl e adsmsilulitv or otheiwi- 
« f evidence on the issue as to which the Courts have to record findings 
The main principles which underlie the law of ev idence are— 

(1) evidence mud be confined to the matters in i««ue , 

(2) hearsay evidence most not be admitted , and 

(1> the !*st < udenee must be given in all ci'es 

» \ r * 

» / ml /l«jfWr /?*«, 


[1891] K. O. 10- 
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The following tabular scheme 1 suffieientlv explains the genets! 
arrangement of the Indian Evidence 4ct— 

The object ot legal proceeding! is the determination 
of rights and liabilities which depend on facts 
(§3) 

onnected with Ih 
issue § 5—Ift 
!—admissions § 17—31 
—statements bj person 


Relevant to 
the issue (!» 3) 
which mas le- 


They may be 


called as witnMsc 
§ J2—33 
-statements under sjw 

c i a 1 orcuin'tancfS 

I $ 34—30 
'—judgment in othe 
| cases, 5 40—14 
—opinions § 4 j— 51 
j—character, § 52—5.) 


proved by 
oral evidence, 
ch iv 


proved b> 
documentarj 
evidence (ch v) 
which is — 

_I 


This Proof must be produced bv the 
party on whom the burden of 
proof rests, (ch vu) unless he is 
estopped (ch vm) 

If given by witnesses (cb ixl they 
must testify, subject to rules as 
to examination (ch x) Const* 
quence of mistakes defined <h xi 


—P nmirj C 
condary, 

§ ci—oc 

|—a ttc stod 
attested 
§ 67—73 
I—public or 
§ 74—78 
•sometimes 

Burned w •" 
genuino 

§ 78—JO . 

I—exclusive or no« 

of oral evident 
ch >i 


pnTstf 

pre 


The Evidence Act is divided into three Parts comprising cleun 
( hapters Tart I consists of two Chapters dealing with definitions an* 
relevancy of facts Tart II comprises Chapters III to V which provide 
for proof of facts by oral or documentary evidence Part III embodies 
('hapters VI to XI which contain rules for the production of evidence m 
Court and the duties of the Court in dealing with the ev idencc produced 
l>eforc it 

PART I. 


PELEVALCi OF FACTS. 

Chapter I deals with definitions of various terms. 

'Evidence’ means and includes— 

(1) Oral evidence, ic , oil statements which the Court perm**' 
requires to be made before it by witness, m relation to matters tf »#ct 
under inquiry 


1 St«ihrn** InlffHlucti n, p. 12 
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(2) Documentary evtdence re all documents produced for the 
inspection of the Court 

Evidence may be given in any suit or proceeding 

(1) of every fact in issue and 

(2) of relevant facts (s 3) 

(1) Fact* —It means and mcludes— 

(t) anything state of things or relation of things capable of being 
perceived by the senses 

(ti) any mental condition of which any person is conscious (s 3) 

The expression facts in issue means and includes an} fact from which 
either by itself or in connection with other facts the existence non 
existence nature or extent of any right liability or disability asserted 
or denied in any suit or proceeding necessarily follow s (s 3) 

(2) Relevant fact —One fact is said to be rcle\ant to another when 
the one is connected with the other in anj of the wav a relating to tin. 
relevancy of facts (s 3) 

Presumptions —The topic of presumptions has been referred to m 
s 4 A presumption means a rule of law that Courts and Judges shall 
draw a particular inference from a particular fact or from particular 
evidence unless and until the truth of such inference is disproved Pre 
si mptions are div ided into presumptions of fact ( mav presume of the- 
Evidence Act) and presumptions of law Presumptions of law are again 
sub-divided into presumptions of law absolute or conclusne ( conclusive 
proof of the Evidence Act) and presumptions of law d sp table or re 
6i liable ( shall presume of the Evidence Act) 

"Whenever it is prov ided bj the Evi lence Act that the Court 

may presume a fact it maj either regard sucl facts as proved unless, 
and until it is disprov ed or maj call for proof of it 

shall presume a fact it must regard 6uch fact as proved unless and 
until it is disproved 

When one fact is declared by this Act to be conclusive proof of 
another the Court shall on proof of the one fact regard the other a- 
proved and shall not allow evidence to be given for the purpose of dis 
proving it (s 4 ) 

Chapter II—Vi hat facts are relevant The following facts are re 
levant— 

1 hacts so connected with a fact in issue as to form part of the same- 
transaction (s G) 

2 Facts which are the occas on cau«e or effect of relevant facts or 
facts in issue (s 7) 

3 Pacts ehofcictg a motire or prepsrstion for or prei tons or eab 
sequent conduct in relation to anv fact in i«sue or relevint fact (s 8) 

4 Facts (i) necessary to explain or introduce a fact in issue o*- 
relevant fact or (ti) which support or rebut an inference suggested bv 
such a fact or (in) which ertablish the identitv of anv thing or person 
«ho«e identitv is relevant or (ir) wh ch fix the time or place at which any 
fact in issue or relevant happened or (c) wh ch show the relation of 
parties bv whom anv such fact was transacted {« *>) 
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nrator in reftiencc to 
t m issue or relc\ant 

fact, or (ti) which make the existence or lion existence of an) fact in 
issue or reletant fact highly probable or improbable (s 11) 

7 Facts which will enable the Court to determine the amount of 


sistent with its existence , (n) particular instances in which the right or 
■custom was (a) claimed, recognised or exemsed, or (b) disputed asserted 
or departed from (s 13) 

9 Facts showing the existence of an) state of (1) mind (eg, in 
tention knowledge good faith negligence, rashness, ill will, good will) 
(2) body or (3) bodilv feeling when such state of mind or bod) is relevant 
(s 14) 

10 When the question is whether an act was accidental or in 
tentioual- the fact that it formed part of a si nes of similar occurrence* 
(s 15) 

11 Existence of au\ ioucm of business according to winch an act 
regarding which there is a question would ha\r been done (s 10) 

Sections 17 55 deal with statements which are relevant under certain 
circumstances These include- 

I Admissions 

II Confessions 

III Statements !>) per-on who cannot be railed ns witnesses 
n Statements under sjtecial cirniiiistanc cs 

V Judgments of ( ourts 

VI Opinions of third person 

VII ( haracter of parties 

I. Admissions The Indian 1 \idcnec Act deils with adnii**uns a* 
follows —• 

1 \n admission is a statement »cal or docuuientun, which Mig P c‘t* 
uii) inference, as to am fact in nsiK or r*!e\ant fact, and winch is mad 
b> — 

(i) a part) to the proceedings 

(n) an agent authorized In such part) , 

(ik) a part) suing or sued m a repress ntntne charictcr makm» 
jidimssions while holding sui h character, 

(ir) a |w>rsn» who has a proprietan or peeunmr) interest in tin 
subject matter of-thc suit during the continuance of such interest, 

(r) a ]»rson from whom the parties to the suit lime denied their 
interest hi the aubjeet mattn • f the *mt etnriiig the continuance eif soil 
interest (a 18), 

(e») a |arson wins. pe »m« n it i< net*'un to prote in a suit, 

>ne 1 state me tils wnuM 1» rel* cant in a ‘Hit brought 1 m or against him** If 
M in) 
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(tn) a person to whom a party to the suit has expressly referred 
for information (s 20) 

2 kn admission is telex ant and may be ptox ed as against the person 
who makes it or his representative m interest It cannot be proved bv or 
on behalf of the person who makes it or bv his representative, except m 
three cases— 

(1) when it is of such a nature that, if the person making it were 
dead, it would be relevant as between third persons under s 32 , 

(2) when it consists of a statement of the existence of any state of 
nund or body made at or about the time when such state of mind or body 
existed and is accompanied bv conduct rendering its falsehood impro 
bable 

(3) if it is relevant otherwise than as an admission (s 21) 

3 Oral admissions as to contents of a document are not relevant 
unless 

(1) the party proposing to prove them shows that he is entitled to 
gne secondarv evidence of the contents of such document, or 

(2) the genuineness of the document produced is in question (s 22) 

According to English law such admissions mav be used as proof 

4 \n admission is not relevant in a cm iI case if it is made 

(1) upon an express condition that evidence of it is not to be given, 

(2) under circumstances from which the Court can infer that the 

parties a~~ J * *’ *' ■ ’ ' 

A fc . 

evidence 

under s lib (s 23, expln ) 

5 An admission is not a conclusive proof of the matter admitted, 
but it mav operate as estoppel (s 31) 

H. Confession.—A ‘confession’ is an admission made at anv time 
b\ am person charged with a crime stating or suggesting an inference 
that he committed that crime The law of confession is laid down a*i 
follows — 

1 A confession is irrelevant. 


lum (s 21) 

Hut a confession made after the removal of the impression caus'd b 
such inducement threat or promise, is relevant (s 2^) 


covered is adnu«*ib!e (« 27) 
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(«) confers upon or takes away from an} j erson an\ legal character 
or, 

(n) declares an} person to be entitled to (a) any such character 
or ( b ) an} specific thing absolutely, 

is relnanl when (a) the existence of an} such legal character, or (t) 
the title of am such person to any such thing is rele\ant 
Such judgment is condume proof 

(1) that anv legal character, which it confers, accrued at the time 
when such judgment came into operation , 

(2) that any legal character to which it declares any person to hi 
entitled accrued at the time mentioned in the judgment; 

(3) that any legal character which it takes aw ay from any per* n 


hts (s 41) 

3 Judgments relating to matters of a public nature are relevant 
though such judgments are not conclusive proof of that which the} etaU 
(s 42) 

1 Judgments, the existence of which is a fact in issue or is relevant 
under some other provision of the Evidence Act (s 43) 

Any part> to a suit may show that a judgment which is relevant vra* 
delivered b\ a Court not competent to deliver it or was obtained b} fraul 

b 14 ) 

VI. Opinions.—Often the Court has to form an opinion on technical 
matters and extraneous assistance is necessary The Act allows such 
opinion m the following cases— 

1 Opinion of experts, i e, persons skilled m (i) foreign law, O') 
srienee, («u) art (it) handwriting, and (i) finger impressions (s 4 r >) 

2 Anv fact which supports or is inconsistent with the opinion pi 
i xperts (s 4G) 

3 Opinion of a person acquainted with the handwriting of the pcr^» 
by whom a document is written when the Court has to form an opintP 11 
is to the person b} whom it was written (s 47) 

A jienon is said to be acquainted with the handwriting of another 
person when 

(«) he has seen that person write , 

(ii) he has received documents purporting to lie written 1»} “ lJt 
jargon in answer to documents written by himself or under Ins anthorit' 
wwA nAiYievieA to that persciTt, 

(in) in the ordinar} course of business, documents purjiorting t° 
written bv that jiereon have been habitually submitted to him (iW) 

I Opinion ns to the existence of a right or custom of a jxtsoh "* '* 
knows of its existence (s 48) f 

5 Opinions of persons havingsjiecinl means of knowledge rigartiu 
(•) usages and tenets of a bodi of men or fninih , , 

(n) the constitution and government of an} religions or chant**! 
ft nn (atx n 
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(iii) the meaning of words or terms used m particular districts or 
bv particular classes of people (s 49) 

6 Opinion as to the relationship of one person to another, of a 
person expressed b\ his conduct who as a member of tbe familv has 
special means of knowledge on the subject (s 50) 

Whenever the opinion of a person is relevant the grounds on which, 
such opinion is based are also relevant (s 51) 


VII Character — Character’ includes both reputation and disposi¬ 
tion Relev anev of character may arise either in (1) civil, or (2) criminal 
cases 

(1) In civ il cases the fact that the character of an} person is such as 
to render probable or improbable anj conduct imputed to him is lrrele- 
\ant, except in so far as such character appears from facts otherwise 
relevant (s 52) 

But the fact that the character of an} person is such as to affect the 
amount of damages which he ought to receive is relevant {s 55) 

(2) In criminal cases the fact that the accused is of good character 
is relevant (s 53) But the fact that he is of bad character is irrelevant 
unless— 

(») evidence has been gn en that he has a good character (s 51), or 

(it) the bad character is itself a fact in issue (s 51 expln 1) 

A previous conviction is relevant as evidence of bad character (ibid, 
expln 2) t 


PART 11 


ON PROOF 

Chapter 111 -Tacts which need not be proved—These are — 

1 Facts of winch the Court will take judicial notice (« 56) Section 
57 enumerates thirteen facts of which the Court mu*t take judicial notice 

2 Facts which the parties or their agents agree to admit at the 
boring or which, before the hearing thev agree to admit bv anv writ mg 
under their bands or which bv an} rule of pleading thev are deemed 
to have admitted bv their pleadings (s 5^) 

Chapter IN —Oral evidence—\I1 facts, except the contents of docu¬ 
ments mav lx proved bv i ral evidence (s 5^) Oral evidence must be 
direct that is to wv 

(1) if it refers to a fact winch could be seen tt mu«t be the evidence 
< f a witne s who »vs he saw it, 

(2) if it n f« rs to a fact whiclmuld be beard it mu*t 1* the evidence 
«f a witne - who savs be heard it, 

(3) if it refers to a fact which could be perceived by anv other sense 
or in anv other manner, it must be the evidence of * witness who says he 
perceived it bv that sen«e or in that manner, 

(I) if it refers to an oj trioa or to the grounds on which that 
u hell it mu«t be the ev ilence of the person who bolls tha* op 
t! ose groun l* {* CO) 

1 - *» 
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Opinion of an expert expressed in a book commonly offered for sale 
may be proved by the production of such books, if the author 

(1) is dead, or 

(2) cannot be found, or 

(3) has become incapable of giving evidence, or 

(4) cannot be called as a witness without on amount of delay or 
expense, which *the Court regards as unreasonable (ibid) 

Chapter V.—Documentary evidence.*—The contents of documents 
may be proved either by (1) primary evidence, or (2) secondary evidence 
<s 61 ) 

(1) Primary evidence means the document itself produced for the 
inspection of the Court (s 62). 

Where a document is executed in sev eral parts, each part is primary 
evidence Where a document is executed in counterpart, each counter¬ 
part is primary evidence os against the parties executing it (ibid, cxpln 1) 

Where a number of documents are made by a uniform process, such 
a3 printing, lithography or photography, each one is primary evidence of 
the contents of all the rest 


(2) Secondary evidence means and includes— 

(i) certified copies given under the provisions of this Act, 

(ti) copies made from the original by mechanical processes, which 
m tbcmiehcs ensure accuracy of the cop y, and copies compared mtb euch 
copies 

(tti) copies made from or compared with the original; 

(it) counterparts of documents, as against the parties who did not 
execute them, 

(t) oral account of the contents of o document, given by some 
person who has himself seen it (fl 63) 

Documents must bo proved by primary evidence (s. Ci) 

Secondary evidence may bo given of the existence, condition or 
contents of o document in the follow mg cases — 

(1) When the document is in the possession of 

(i) the person against whom it is to be prov od, or 

(ii) any person out of the reach of, or not subject to, the process 
of the Court, or 

(in') any person who is legally bound to produce it docs not 
produce it after notice to produce the same 

(2) ■ " * ' 1 

to hare ■ • 

proved c ■ 4 . ■ H 

timiesible 

— **•* ’ ’ . ’ ’ * * •* party 

iswg 

. . such 


(1) When the original is of such a nature ns not lo I e easily movable 
In such a rase any secondary ev idence of itv contents nadmiMible 
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(5) . When the original is a public document 

(6) "When the original is a document of which a certified copy is 
permitted by this Act or any law in force in British India A Certified 
•copy is admissible 

(7) When the original consists of numerous accounts or other docu¬ 
ments which cannot conveniently be examined in Court, and the fact to 
be proved is the general result of the whole collection Such result may 
be proved by the evidence of any person skilled in the examination of 
•such documents (s 65) 

When notice to produce a document is not required.—Notice under 
s 65 to produce a document is not required— 

(1) when the document to be proved is itself a notice , 

(2) when, from the nature of the case, the adverse party must know 
-that he w ill be required to produce it, 

(3) when the adverse part} has obtained possession of the original 
by fraud or force , 

(4) when the adverse part}, or his agent, has the original in Court, 

(6) when the adverse part}, or his agent, has admitted the loss of 

-the document 

(6) when the person in possession of the dcument is out of reach of, 
•dr not subject to the process of the Court (s 66) 

Signature and handwriting.—If a document is alleged to be signed 
■or to have been written b\ an} person, the signature or'bandwrtmgof 
so much of the document as is alleged to be in that person’s handwriting, 
must be proved to be in his handwriting (s 67) 

Handwriting can be proved in the following ways— 

(1) B) the cv idence of the writer himself 

(2) B) the opinion of experts who can compare handwritings (s 40) 

(3) B) the evidence of a person who is acquainted with the hand¬ 
writing of a person b\ whom the writing in quertion is supposed to have 
Ik on written and signed (s 47) 

(1) B) the Court comparing the writing or signature in question 
with an} others proved to the satisfaction of the Court to be genome 
<s 73) 

(5) The Court inav direct any person present to write any wo-ds or 
figures to enable the Court to compare them with any words or figures 
Alleged to ha\ e been writte n bv him (ibid) 

Documents requiring attestation.—Documents required by law to be 
attested are used in evidence as follows:— 

) 1 One atte«tmg witness at least mu*t be called far proving its 

•execution, if such witness is 

(0 alive, 

(ti) subject to the process of the Court, and 

(hi) capable of pvicg evidence (s. O) 

But if the doctn m* is a repne-ed one and is no* a will then it 
iieoessarv to call an attertirg witne**, unless its execution is den ' 
jk ram who 1 *s executed it (j rovn«o, ibid) 
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2 If such witness cinnot be found «r if the document 19 executed 
in the United lungdoip it must be proved 

(j) that the attestation of a witness is in his ft indenting and 
(ti) that the signature o! the person executing the document is 
111 the handwriting of that person (a 69) 

3 The admission of a party to an attested document of its execution 
In himself 15 sufficient proof of its execution is against him (s 70) 

1 If the attesting witness denies or does not recollect the execution 
of the document theexcution nm be proved bv other evidence (e 71) 

1 i it nun be proved under ss 6*1 and 70 

Vn attested document not required bv law to be attested mar h 
prm ed as if it « as unattested (s 72) 

In ordei to ascertain whether a signature writing or seal is that of 
the person hi whorn it purports to hive been written or made anrsignatore 
w ruing or seal proved to have been written or made In that person 
mrt> be compaied with the one which is to be prm ed (s 73) 

Public documents “These are (1) documents forming the acts or 
molds of the lets— 

\ ) of the sovereign authom\ 

(n) of official bodies and tiibmiils an l 

(m) ol public offices legislative judicial and executive, whether 
111 British India or ether portions of His Ifjjesn s Dominions ora foreip 
* ountn 

(2) Public records kept in British India of private documents {s 7-J) 
Ill other documents are private (« 

(ertified copies of public documents will be gneu br everr puM* 
officer having the custodr of them on pavn ent of legal fees (s 76) Sict> 
copies mav be produced in proof of the content ^ of the public document 
of winch thev purport to be copies (« 77) Certain public document' 
ire pro\ed in special wavs and not bv certified copies es Acts or 
N( tihcatlOns of Government proceedings of Legislature® Proclau Jtiens, 
Vets of foreign countries proceedin':-* of rnunnpal bodies pubic dec® 
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(it)* that an\ daten ent as to the circumstance® under which it was 
taken is true, and 

(iii) such evidence or fonfp-'vinn was dulr taken {s 80) 

3 4s to the Londo « Oa.etle the Ga-ette of Jvdta, the Gazette of any 
local Government or (olom a newspaper a private 4ct of Parliament 
printed bvthe King’s Printer oradocument coming from proper authority, 
the Court “ball pre«mne that it is genuine (s 81) 

4 4s to a document which would be admi'sible in an English or 
In*h Court without proof of (a) its «ea! or stamp or signature, or 

(b ) the official cbaraiter of the jier'on signing it, 
the Court shall pre«ume f») that the ®eal etc is genuine, and 
(tt) that the person «ignmg it held the official po«ition,which he claims 
mit{« 82) 

3 4s to maps or plan-* pu'i-orring to be made by the authority of 
Government 

the ( mirt »ball presume that the) were «o made and are accurate 
(s 83) 

6 Vs to (1) autbtnzrd law betks containing laws of anv countn 
and 

(2) books purporting t< contain rej«>rts of deci«ions of Courts of 
Mfch countn, 

the Court shall prr-iiuie that they are genuine (« 84) 

7 4s to powers of atti rnev «»\eriited before and authenticated by 
a notarv public or any < < lirt Ii dge Magistrate Briti«h Con«uI or re 
pre«entatne of the (.oy» rnrteju of In ha 

thefourt «ha!l jn«mneThat they were «o e vet nted and authenticated 
(s 85) 

8 4s to a document tailed ft* art! not | rodneed after notice to 
J roduce, 

the (.ourt shall prt-uim tlat it ytas dnlv attc-ted, stamjted and 
executed (s 8^) 

Sections 8G-N> ami *><i |toynle for <a®es in which the Court naj 
presume certain facts al*out.dricuh . rt« that is the Court is at liberty 1<» 
accept tln»e fact*as prosed until they are di^proyed, or to call for p*o< f 
of them in the first instance 

1 \s to a certified copy < f any judicial free rd of * ft *eign countn, 
certified 1 \ a repre«entatnr of Hi« Maje^tvo-oftheGnyernnent of India, 

the (« urt may presume that it i« genuine and accurate (* 86) 

2 \s to (1) any hook to wind the (oun may re'e- <a a ratter t f 
pul lie «r general ml rre«* anl 

12) any j ulli*hed chart <r maj r endured for its in«f«vtio3 
the C« urt mat jre y.tie tha* j* «« wrifen and publics! hr tie 
jaw* n,.an! at the ti” e a’-d |’ace hr whom «»a* wh eh It fs*po*** to 
ha\e been written t * j uf V’ rd (# ^7) 

*J \s to a i '«•"-»cr f< *w i * telegraph oSec, 

the Court nay prc'i. fl'i'i t« r*s-*,* sd« wi»** the re»iagef t » tic- 
ti l t n at tie • <• re ft w 1 id it j urj. ns to !*■ wt* 

If it it s^a'I r* • i *Ve mi > c pua *« to t' e *■ T y w t« . 

was «W ys'i'l f * ***** * itfl (« 
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4 As to a document proved to be fhirfy years old and produced from 
proper custody the Court may presume 

(0 that the signature and every other part of such document which 
pur(orts to be m the handwriting of any particular person is in that 
person s handwriting and 

(n) that it was duly executed and attested by the person 1 * whom 
it j urj orts to be executed and attested (s 90) 

Documents are in proper custody if they are (i) in the place in which 
an 1 (u) under the care of the person with whom they would naturally be- 
{tbdi 

Chapter\I—Exclusion of oral by documentary evidence —Whea 
( } the terms of a contract grant or other disposition of property har« 
been reduced t< the form of a document or 

(ti) anv matter is required b* law to be m the form of 
1 cument— 

(I) no evidence shall be given of the terms of (a) such contract 
„rant or disposition of property or (ft) of such matter 

except (i) the document itself oi 

(«) secondary evidence of its contents m cases in which secondary 
evidence would be admissible (s 91) 

(II) no evidence of any oral agreement or statement shall be admitted 
is between the parties to an* such instrument or their representatives in 
interest for the purpose of (i) contradicting (n) vary ing (m) adding to 
or (t») subtracting from its terms (s 92) 

To rule (I) there are two exceptions — 

(1) When a public officer is required by law to be appointed in 
writing and when it is shown that any particular person has acted as sac a 
officer the writing bv which he is appointed need not be proved (s 91 
cxccp 1) 

(2) Wills admitted to probate in British India may be proved by the 
probate (s 91 excep 2) 

The statement m any document of a fact other than the terms of 
a contract giant or disposition of property or which is not required by 
lav to be m writing does not preclude proof of such fact by any other 
means (etplfl 3) 

To rule (II) there are six exceptions Oral evidence is admissible m 

ent or (») entitle 
be proved io> 
mistake in f-W 1 

or law 

(2) \ny separate oial agreement as to anv matter on which the 
document is silent and which is not inconsistent with its terms niavbe 
proved 

(3) \ny separate oral agreement constituting a condition precedent 
t< the att iching of anv obligation under the document may be proved 

(i) A subsequent oral agreement to rescind or modify any such 
contract grant or disposition of property may le proved except where 
such contract or grant is required to be m writing or has been registered 
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(5) Any usage or custom by which incidents not expressly mentioned 
in any contract are usually annexed to such contracts, maj be proved it 
they are not inconsistent with its express terms 

(6) Any fact which shows in what manner the language of the docu¬ 
ment is related to existing facts maj be proa ed 

Persons who are not parties to a document or their representatives in 
interest may gi\e evidence of facts tending to show a contemporaneous 
agreement varying the terms of the document (s 99) 

Construction of documents— Latent and patent ambiguities—Sections 
90 100 embod) the rules as to the admissibility of extraneous evidence 
to interpret documents Such evidence is inadmissible in the following 
cases — 

1 When the language is on its face, ambiguous or defective, 
tv idence cannot be given of facts which would show its meaning or supply 
its defects (s 93) 


peculiar sense (s 95) 

A " rr " ’ t to more 

> show to 

nd partly 

to another, but the whole oi it does not apply correctly to either, evidence 
may be gnen to show to which of the two it was meant to apply (s 97) 

4 Evidence may be gnen as to the meaning of illegible, foreign, 
obsolete, technical, local and provincial expression*, abbreviations and 
words used m a peculiar sense (s 98) 

PART III. 

, PPODUCTION AND EFFECT OF EVIDENCE 

This Part deals with the production and effect of e\ idence It com¬ 
prises— 

(«) the question of burden of proof, 

(6) the rules as to who is to give evidence and under w hat circum¬ 
stances , 

V) the rules as to examination ol witnesses , and 

(if) the effect ot improper reception or rejection of evidence 

Chapter VII.—Burden of proof.—-Whoever desires anr Court to give 
judgment as to any legal right or liability dependent on facts, ’ ’ he 
inserts mu«t prove that those facts exist The burden of on 

that person who is bound to proae any fact (s 101) The ’ 
in a *uit or proceeding lies on that person who would' 
w« re gn ell on either side (s 102) 
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Sections 103 113 la) down the rule* as to burden of proof — 

1 The burden of proof as to an) particular fact lies on that pawn 
who wishes the Court to believe it unless the law has provided that its 
proof shall lie on anv particular person {s 103) 

2 The burden of proving an) fact in order to enable any person to 
give evidence of anv other fact is on the person who wishes to givesiuh 
evidence (s 104) 

3 When a person is accused of an offence, the burden of provin* 
that his ease falls within an\ exception in the Penal Code or an) other 
law lies on him (s 105) 

4 TVhen a fact is especiallv within the knowledge of any person 
the burden of proving it ftea on him (s 106) 

5 When it is shown that a man was alive withm thirty days, the 
burden of proving that he is dead is on the person who affirms it (s 10T) 

6 When it is prosed that a man has not been heard of for seven 
years bj those who would natural!) have heard of him if he bad been alive 
the burden of prosing that he is alive lies on the person who affirms it 
{$ 108) 

7 W hen pvrsons have acted as partners or as landlord and tenant 
■or as principal md agent the burden of proving that such relation dii)' 
has ceased lies on the person who affirms it (s 109) 

8 When a person is m possession of an) thing as owner, the burden 
of proving that he is not the owner is on the person who affirms that Ik 
is not the owner (s HO) 

9 When a person stands towards another in a position of active 
confidence, the burden of proving the good faith of any transaction 
between them lies on the person in active confidence (s 111) 


tory to an> Xative State is conclusive proof that a valid cession toik 
phee at the date mentioned in the notification (s 113) 

Three sections deal with ‘conclusive proof’ as defined in s 4, viz , 
ss 41,112,113 

Section 114 lays down certain cases in which the Court nut) presume 
the existence of any fact which it thinks likely to have happened, regard 
being had (0 to the’common course of natural events, (ti) human conduct, 
and (ttt) public and private business, m their relation to the facts of tin 
particular case (s 114) 

Chapter VIII.—Estoppel—-Whin one person has b) his («) declare 
tion, (h) act, or (c) omission 

(1) intentionally caused or permitted another person to belli ve a 
•thing to be true and 

(2) to act upon such belief, 

neither ho nor his representative shall be allowed, in anv suit »r 
iroee«ltn« lipfwrrn lnmo>)i and sneh rterson or bn renrcsintJltlvr. 
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The Evidence 4ct speciallv provides for the following estoppels— 

1 A tenant of immoveable property or person claiming through 
such tenant, cannot, during the Continuance of the tenancv, denv that the 
landlord had, at the beginning of the tenancy, a title to such property 
(s 116) 

2 A person, who came upon immoveable propertr b\ the licence of 
the person m po*»sev-ion thereof cannot deny that the person so in 
possession had a title at the tune when «uch licence was given (ihid) 

3 An acceptor of a bill of erchauge cannot deny that the drawer 
had authority to draw or endorse (s 117) 

But the acceptor of a bill of exchange may den) that the bill was 
really drawn by the person bv whom it purports to have been drawn 
(ibid, expln 1) 

4 \ bailee or licensee cannot den) that his bailor or licensor bad, 
when the bailment or license commenced authority to make such bail 
ment or grant such license {ibid) But if a bailee delivers the goodsbailed 
to a person other than the bailor he inav prove that such person had v 
right to them as against the bailor if he is sued bv the bailor (ibid, 
expln 2) 

Difference between an estoppel and an admission —(1) Estoppel binds 
only parties and privies thereto It cannot be taken advantage of 1>) 
strangers (2) Estoppel being a rule of evidence, an action cannot bi 
founded on it \n action mar la* founded on an admission 

Difference between an estoppel and res judicata.—(1) Estoppel is part 
of the law of evidence anti proceeds upon the equitable principle of 
altered situation, re* judicata belongs to procedure and is based on the 
principle that there must be an end to litigation 

(2) Estoppel prohibits a party from proving anything which con 
tradicts the previous declarations or nets, to the prejudice of a part) who, 
relying upon them, altered his position, judicata prohibits the Court 
from enquiring into a matter alreadv adjudicated 

(3) Estoppel shuts the mouth of a Jiart) , res judicata ousts tin 
jurisdiction of the Court 

Difference between an es oppel and a presumption.—An estoppel is a 
personal disqualification laid upon a person peculiar!) circumstanced 
from proving peculiar facts whereas a presumption is a rule that parti 
cular inferences shall be drawn from particular facts, whoever proves them 
Fstoppel is that species of prc-uinption where the fact presumed is taken 
to be true, not as against all the world, but as against a particular partv, 
and that oulv by reason of some act done 

Chapter IX —\\ itnessts — \ll p« r»ons are competent to testify onle-s 


\idence mam manner in wl irh he ran make it tntellipfcle, e g , * 
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< r signs Such writing must be written and the signs made in open Court 
(s 119} 

Husband and wife —-Husband or wife (t) of anr part} to a civil suit, 
(r (t») of the accused m criminal proceedings is i competent witness 
(s 120) 

Privileged communications -^Certain witnesses can not be compelled 
to disclose certain facts The law excludes this ev idenee on the ground 
cf public pohej 

1 Judge and Magistrate —A Judge or Magistrate cannot except 
( n«the special order of some Court to which he is subordinate be com 
pclled to answer any questions 

(«) as to lus own conduct or 

(n) Ob to anything which came to his knowledge ns such Judge or 
Magistrate 

He may bo examined as to matters which occurred in Ins presence 
while e was so acting (s 121) 

2 Communications during marriage ~A person cannot be compelled 
to disclose anj communications made to him or her during marriage by 
my person to whom he or she is or has been married He will not be 
j omitted to disclose an} such communication unless the person who 
i ide it or his representative in interest consents—except 

d person is prosecuted for a 

give evidence derived from 
affairs of State except with 
the department concerned 

(s 123) 

4 Official communications—7$o public officer can be compelled to 
disclose communications made to hun in official confidence, if public 
interest would suffer by the disclosure (s 124) 

0 Information as io enme —A Magistrate or a police or revenue 
«fficer cannot be compelled to say whence he got anj information as to 
the commission of an offence (s 125) 

0 Professional communications —4. barrister, attorney, or pleader, 

• innot disclose, without the client’s consent, 

(?) any communication mado to hun in the course and for the 
i urpose of his employment, 

(u) the contents or condition of any document with which he he 

empibynwawf, -nr 

ULi E3 
_ 

(t) anj communication made m furtherance of an} illegal purpose, 

(ii) any fact observed by a barrister, attorney or pleader, in the 
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II a party to a suit gives c\idence at his oun instance he is not to be 
deemed therebj to have consented to a disclosure of professional com 
mumcations bj his legal ads 1 er and if he calls an) barrister attornej or 
1 leader as a witness he is oal) deemed to have consented to such 
disclosure if he ques ions him regarding it (s 128) A person cannot be 
compelled to disclose an) confidential communication which has taken 
place between him and his legal adviser unless he offers himself as a 
witness in which case he mai be compelled to disclose any such com 
mumcations as the Court thinks necessar) m order to explain any evidence 
he has giv en (s 129) 

Production of documents bj witnesses — V witness who is not a part) 
to a suit cannot be compelled to produce 

(1) his title deeds or anv document which might tend to criminate 
him unless he has agreed in writing to produce them (s 130) 

(2) documents m his possession which an) other person would be 
entitled to refuse to produce if thev were in his possession (s 131) 

Criminating questions to witness —witness cannot be excused from 
answering any relevant question upon the ground that the answer will 
tend (i) to criminate him or 

(it) to expose him to a penalt) of forfeiture But such answei 
cannot 

(i) subject him to arrest or prosecution or 

(u) be proved against him in on) criminal jroceedtngs exccjta 
prosecution for giving false evidence (s 132) 

Accomplice—Illustration (6) to s 114 sa)s that an accomplice i°- 
unworth) of credit unless he is corroborated in material particulars 
Section 133 provides that an accomplice shall be a competent witness 
against an accused and a conviction is not illegal inerel) because it pro 
ceeds upon the uncorroborated testimon) of an accomplice (s 133) See 
Comment on p 30C on this topic 

Chapter \—Examination of witnesses—The order of \ reduction 
end examination of witnes es is regulated bv the Civil and Criminal Pro 
«edit re Codes or by the discretion of the Court (s 135) The Judge may 
ask how a particular fact is relevant and admit the evidence if he thinks 
the fact would be relevant If the rclevancv of a fact depends on j roof 
of s lie other fict, such latter fact must be j n>vcd first link's tbepartv 
undertakes to j rove it sub«equcntlv and the Court is satisfied with such 
im lertaking (s 130) 

The examination of a witne«s l v the partv whe calls lnm is called 
* x munition m-chief 

The examination of a witness bv the adverse partv is ra)I-d cross 
examination 

The examination of a e itness subsequent to the cn ss-exai i nation 
1 v the partv who ealled him is called re-examination (s 1ST) 

\\ unesses ate first examined in-chief then cioss-exa-ained - id then 
tv-examined The examination tad cross-examination m_ t tvlate to 
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cross examination Tf new matter is introduce*} in re*e\amination, tic 
adverse pirtv may further cro«s examine upon that matter (6 138) 

A person summoned to produce a document does not become a witness 
and cannot be cross examined unless he is called as a witness (s 139) 

W itnesses to character may be cross examined and re examined 
(s 140) 

The Court may peimit the person who calls a witness to put an' 
questions to him which might he put m cross examination by the adverse 
parti (s 154) This is onl) allowed if the witness proves to be a ‘hostile 
witness, i e one who from the manner m which he gues cudence shows 
that he is not desirous of telling the truth to the Court 

Leading questions — lnj questions suggesting the answ er which the 
lieison putting it wishes or expects to receive is called a leading question 
<s 141) Sucn questions must not if objected to by the adverse part', 
be asked ui an examination in chief or in a re examination, except with 
tin permission of the Court (a 142 ) 

The Court will jiermit such questions— 

(J) as to matters which an (<) introductorv or (u) undisputed, ir 
(///) nlread) sufficient!' proved (a 142) oi 

(2) in cross examination (s 14J) 

Cv/dence as lo matters in wrifing - Section 144 enables the partus 
to put in foire the provisions of ss 91 and 92 Vuy witness may be a«ked 
whether anv (a) contract, (b) grant or (p) other disposition of property, 
as to which he is giving evidence, was not m writing, and if he says that 
it was the ad\ me part) rrm object to such ex ulence being given until the 
document is produced or facts proved for the admission of gecondaiv 
evidence The same principle applies if a u itness is about to make anv 
statement os to the contents of a document which in the opinion of tin 
Court ought to be produced (s 244) 

V witness mat be cross examined as to previous statements mode In 
him and reduced into wilting, without such writing being shown to him 
or proved, but, if it is intended to contradict him by the wilting,his 
attention must, before the writing can be proved, be called to tho-e 
parts of it which are to lie used for the purpose of contradicting him 
(s 145) 

Questions lawful in cross-examination—HTien a witness is err*"* 
■examined he may be ashed an) questions which tend— 

(1) ro test his vcracit) , * 

(2) to discover who he is and what is Ins position in lift, or 

(3) to shake his credit b) injuring his character, although the answ* r 
to such questions might criminate him or expose him to a penalty or for¬ 
feiture (s 146) 

Questions as fo character—If a question iu cr< ss < xaimijation is 
irrelevant, except in so far as it affects flip crtdit of the witness b) injuring 
his character, the Court maj (.o»i|iel th« w itmss to answervt Or warn him 
that he is not obliged to «nxw«r it The Court in deciding wh<thfr» 



M.MMU5V 


381 


particular question is j rojier or not will Lai t regard to tLe following con 
siderations — 

(1) Such questions are proper if the imputation com e)ed bv them 
would seriouslv affect the opinion of the Court as to~the credibility of the 
witness 

(2) Such questions are improper — 

(i) if the imputation which they comej relates to matters so 


the imputation made against the witness s character and the importance 
of his es idence (s 148) 

° n asking it has 

it conveys is 
tion was asked 

without reasonable grounds it mas if it was asked by any barrister 
attorney or pleader report bis conduct to the High Court or other 
authority to whicl he is subordinate (s 150) 

The Court i js draw from the witness s refusal to answer, the in 
ference that the all* er if psen would be unfas ourable (s 148) 

Questions that will be forbidden by the Court —The Court will forbid 

(1) ms question which it regards as indecent or scandalous unless 
it refers to facts in i*s ie or to matters necessary to be known in order to 
determine tl e fret* in issue (s 151) 

(2) am question which appears to the Court (t) to be intended to 
insult or anuo\ or (iQ to be offensive in form (b 152) 

Answer to questions as to character cannot be contradicted —When a 
witness answers an\ question which is relevant in so far as it shakes his 
credit no e\idence can be gi\en to contradict him but if he answers 


expin ) 

Impeaching the credit of a witness—The credit of a witness may be 
impeaci ed bs the adserse parts or with the consent of the Court by the 
parts who calls him in the following was* — 

(1) Bs the esilence of persons who te«tifv that thes believe hu i 
to be unwortlis of credit 

(2) B> \ too! fl at the w itnes* 1 a* Wen bribed or has accepted the 
nffir of a lnl*e ir las receised am otl er corrupt inducement to gise 
esil nee 

(3) Bs J roof of former statements inconsi-tent with anv part of his 
evidence which i* lislle to W-contradicted 

(t) Wl en a n an is j rosocuted for rape or attenj t to rasi*h it ejs 
t«e shown tl at t! e j ro*ecutnx w»* of inn oral character (s 1 Jk>) 

Evidence m corroboration —When a witne*s whom it is intended to 
corroborati pse* evidence of a relevant fact— 

(t) 1 e n av W questioned as to t! e circumstances which 1 e * 
nt or mar to t! e ti e or j lace at wl ch such relevant fact oecerwd l 
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(») any former statement made by such witness relating to the 
same fact at or about the time when the fact took place, or before any 
authority competent to investigate the fact may be proved (s 157) 

"When a statement relevant under s 32 or 33 is proved evidence may 
Tie given 

(1) to contradict or corroborate it, or 

(2) to impeach or confirm the credit of the person by whom it was 
made as if he had been called as a witness and had denied upon cross 
examination the truth of the matter suggested (s 158) 

Refreshing memory —A witness maj refresh his memory by referring 
to 

(1) any writing made by himself 

(i) at the time of the transaction concerning which he is qucstior 

ed, or 

(u) so soon afterwards that the transaction was fresh in his 
memory, 

(2) any such writing made by another person and read by the 
witness and known by him to be correct, while his memory was still fresh, 

(3) professional treatises if he is an expert 

A witness may, with the Court’s permission, refer to a copj of an> 
document which he might refer if it were produced provided there » 
sufficient reason for the non production of the original (s 159) He rna} 
also testify to facts mentioned in any such document, although he has no 
recollection of them, if he is sure that the facts were correctly recorded m 
the document (s 160) Any document to refresh memory must be shown 
to the adverse party, who may, if he pleases cross examine the witness 
upon it (s 161) 

Production of a document by a witness —A witness summoned to 

3 -1 * ~ * t i - V — --- Hi) 


Court The Court may inspect the document unless it refers to matters 
of State or takc.e\ idence to determine on its admissibility (s 162) 

Notice to produce a document—Notice to produce a document is 
necessary, except in the six cases provided in s 66 in order to mate 
secondary evidence of its contents admissible When a party gives notice 
to produce a document, and it is produced and inspected by the party 
calling for its production he is bound to give it as evidence if the party 
producing it requires him to do so (s 163) If a party refuses to produce 
a document after notice, he cumot use it as evidence (t) without the 
consent of the other part), or {«) the order of the Court (s 1G4) 

Court's power to put questions —The Judge maj, in order to ascertain 
.relevant facts, 

(1) ask any question (a) at any time [b) of any witness or parties, 
(c) about relevant or irrelevant facts~though the judgment nust bo 
based on relc\ant facts only , 
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(2) order the production of any document or thing 

The parties cannot object to this course, nor can they cross examine 
■a witness upon anv answer gnen in reply 

The Judge, howe\er cannot 

(1) compel a witness to answer a question or produce a document 
"which such witness would be entitled to refuse to answer or produce under 
es 121 to 132 at the instance of the adv crse part} , 

(2) ash any question as to credit which it would be improper for 
any other person to ask under s 148 or 149 , 

(3) dispense with primary evidence of anj document, except 
where secondary evidence is admissible (s 105) 

Power of jury to put questions—A juror or assessor may put any 
question to a witness, through or by leave of the Judge, which the Judge 
might put and which he considers proper (a I6G) 

Chapter XI.—Improper admission or rejection of evidence.—The 
improper admission or rejection of evidence is not a ground 

(1) for a reversal of the judgment, or 

(2) for a new trial of the case, 

if the Court thinks 

(i) that independently of the evidence admitted, there was suffi 
cient evidence to justify the decision, or 

(u) that if the rejected evidence had been received it ought not 
to have varied the decision (s 167) 
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QUESTIONS 


PART I 

Chapter I —Preliminary 

1 Explain briefly the structure of the Indian Evidence Act What 
do vou understand by Lord Biougham’s observation “that the law of 
evidence la the lex fori which governs the Court”? See Comment on s 
l,p 2 

2 Write a short note on the necessrt j and utility of rules of judicial 
evidence See Summary p 361 

3 Rules of evidence are fetters on justice ’ Comment on this 

4 To what extent are the prolusions of the Indian Evidence Act 
applicable to (a) affidavits presented to any Court, (f>) proceedings before 
an arbitrator See s 1 and Comment thereon 

5 State Borne of the more important proaisions of the law of 
cv idence which are peculiar to criminal trials and inapplicable to the trial 
of civil cases 

See sections relating to confessions and character 

6 Is there any difference as to the effect of evidence in civil and 

criminal proceedings See Comment p 10 * 

7 The rules of evidence are in general the same in civil and criminal 
proceedings ’ Mention anj thiee exceptions to the above statement 

\ns—The provisions relating to confession, dying declaration 

in certain cases are 
be relaxed by con 
In civil proceedings 

facts m issue are proied bj preponderance of evidence In criminal 
proceedings thev must be proved 1 evond doubt 

8 Define Court Fact, Relevant fact’ Fact m issue’, ‘Issue of 
fact’ Document ‘Evidence Proved Disproved Secs 3 

9 What is meant b\ the expression ‘relev anev’ as referring to tin 
idmumbiltt> of evidence m judicial inquiries* See Comment p B 

10 What do >ou understand bv mav presume shall presume/and 
‘conclusive jroof* Sees 1 

' CiurTFR II—Reievancv ov Facts 

11 Wliat is a relevant fact 1 Sees G 

12 Under how man} and what headings are *rele\ ant facts’nrrangt J 
in the \.ct t Sec the tab iUr statement on p 362 
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When, and (o what i\ltnl is the londmt of a pitta tun proceeding 
reh\ant! Siea 8 

H Discuss t hi liw of <ons| irni a as laid down in the Kwdtnu V* t. 

Si 0 8 10 

H Whin *lo hili not othirwist rcleumt become rthumtt fliao 
illustration Sn a 11 

15 Exp)tin how tudmei nf o/ihi Incomes relevant boa I'onimint 
tn s 11. 

1G Oin two illustrations of {nits which ma\ la* nh \ tut under s 11 
onl\ nnd nut limitr nn\ other tuition of the LvuUmo Art bic ills to 
* 11 

17 What is till nciissita fur a 11 of the Eaiilenci Ait ] Do s it 
not apparent I\ make nil farts n let ant! Sii Comment im a 11 p]' 21,51* 

18 What fat ta un nhMint m a suit in which damage a are i hiinu d f 
Ru a 12 

11 What fm ta nn rclcannt win n the existence of a right or instnm 
is m mi oat ion 1 Shea 11 

2(1 llisi uss whotht r a jiidgim tit not i ittei protasis ndnusstl U against 
a third part) hoc Comment, p .Vi 

21 Dismiss— ‘ Kxidonro of tin unused haMiig committod irimm 
other than that with t'lmli he is rhnrgid is not admitted ’* bio Com¬ 
ment on a 11 

22 'llie fart of ft jx non haxnig once or mail) turns m ]us life done 
n particular art in a juirtteulnr wa\ dots not make it more prolmhle that 
ho has done the aline thing in tin aamo waj upon anotlur nnd diffinnt 
ouasmns Si e Comment on a II 

21 W hat facts are r« h \ant win n tin epic it ion is whether an in t was 
accidental or intentional f Sees 15 

21 State the principal classes of faita which art (Iceland to to 
role Mint hv tlie iS tuence Act See Summnrj, p 3G1 

25 ‘ lMtianry and odmissihilita an not cotxtensiae tirma” 

(Inc instances of and reasons for this ruh 

Ans—Certain things are nleaant under as 5 55, hut the) art not 
nlwaaa admissible m e\ulime Thin ma) arise restrictions ns to their 
adimssilnhta undiras <>111 115 121-110 

2$ Define a tlnlemrut nml an nrfiMMtnm Under what einum- 
atancis and for what purposm, are statements nml admissions made In 
persons (wluthrr iisrtli s to the suit or not), who an' not called ns witnesses, 
admissible m i \ uli me 1 S» e as 17 21 

27 What are ‘ admissions 1 W ho can make them ami when can 
the) Ik used b) and on 1 m half of persons making them 1 Wlint is thi 
eudontiar) aalue of an admission ! as 17, 18, 21 ami 31 

28 Comment on the following*-‘Admissions cannot lx* prosed 
bv or on In half of the jk r*on who makes them " fv o s 21, exe« ptn ns 

21 Coniiinnt on the following — Oral admissions rs to contents i f 
n document are not nh Mint " R« e a 22 

3»* W lu n are oral admissions as to documents rehsant ! See s 22. 
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Chapter I— Preliminary. 

1 Explain briefly the structure of the Indian Evidence Act What 
do \ou understand bj Lord Brougham’s observation “that the Jaw of 
evidence is the lex fori which governs the Court”? See Comment on s 

l,pS 

2 Write a short note on the necessit) and utility of rules of judicial 
evidence See Summary, p 361 

3 Rules of evidence arc fetters on justice ” Comment on this 

4 To what extent are the provisions of the Indian Evidence Act 
applicable to {a) affidavits presented to any Court, (6) proceedings before 
an arbitrator See s 1 and Comment thereon 

C State some of the more important provisions of the law of 
evidence which are peculiar to criminal trials and inapplicable to the trial 
of civil cases 

See sections relating to confessions and character 

6 Is there an) difference as to the effect of cv idence in civil and 


Ans—The jirovisions relating to confession, dying declaration 
character and incompctencv of parties as w itnesses in certain cases, are 
peculiar to criminal law The rules of ev idcnce ma) be relaxed by con 
sent of parties in end matters, but not in criminal In civil proceeding* 
facts in issue are proved b) preponderance of evidence In criminal 
proceedings thev must be proved bevond doubt 

8 Define 'Court', 'Pact', 'Relevant fact', 'Pact in issue*, 'Issue of 
fact' ‘Document’, ‘Evidence’, ‘Proved, ‘Disproved’ See e 3 

9 What is meant by the expression ‘relevancv ’ as referring to the 
vdmissibilit) of e\ idence m judicial inquiries* See Comment, p 5 

10 A\ hat do jou understand bv ‘mav presume’, ‘shall presume,’ and 
‘conclusive proof?’ Sees 4 

’ Ciiaptfr II — Rflevancv of Pacts 

11 What is a “relevant fact* ? See s 6 

12 Under how manv and what headings are 'relevant facts’arranged 
m the Vet ? See the tabular statement on p 362 
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When, and {o what extent it the conduct o! a party to a proceeding 
relevant * See a 8 

13 Discuss the law of rimspirnev as laid down in the Evidence Act. 
See a 10 

11 When do facts not otherwise relevant become rclevant? Give 
illustration See a 11 

15 Explain how evidenci of alibi becomes re lev ant See Comment 
ons 11 

16 Give two ilhvst rat ions of facta which may be relevant under s 11 
onlv and not under an\ other section of the Evidence Act See ills to 
s 11 

17 What is the necessitv for s 11 of the Evidence Act ? Dop 3 it 
not apparenth make all facts relevant ? See Comment on a 11, pp 29,30 

18 Wlutt facts are relev int in a amt in which damages are claimed r 
See s 12 

19 What facts are relevant when the existence of a right or custom 
is in question 1 See all 

20 Discus 1 * whether a judgment not utter parte «is admissible against 
a third partv See Comment p 35 

21 Discuss— Evidence of the accused having committed crimes 
other than that with which he is charged is not admitted” See Com¬ 
ment on s H 

22 The fact of a person liav ing once or many times in his life done 
a particular act in a particular wav does not make it more probable that 
he has done the same thing in the same way upon another and different 
occasions See Comment on a 11 

23 Wlmt facts are relevant when the question is whether an act was 
accidental or intentional 1 See s 15 

21 State the principal classes of facts which are declared to be 
relevant by the Ev idence Act See Summary, p 3G3 

25 'Relevancy and admissibility are not coextensive terms” 
Give instances of and reasons for this rule 

Ans —Certain things are relevant under ss 5 53, but they are not 
always admissible in evidence There may arise restrictions as to their 
admissibility under ss 91-99,115,121-130 

^6 Define a statement and an admission Under what circum¬ 
stances and for what purposes, are statements and admissions made by 
persons (w hether parties to the suit or not), who are not called as witnesses, 
admissible in evidence * See ss 17 21 

27 What are 1 admissions” 1 Who can make them, and when can 
they be used by and on behalf of persons making them * What is the 
evidentiary value of an admission 1 Sc* ss 17, 18, 21 and 31 

2* Comment on the follow mg —‘‘Admissions cannot be proved 
by or on bebalf of the jwrson who makes them ” See a 21, exceptions 
29 Comment on the following—“Oral admissions as to contents of 
a document are not relevant " See s 22 

SO \\ hen are oral admissions as to document* relevant! See 

r sv 
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31 State the provisions of the Indian Ev idence Act as tui onfe ssion* 
See as 2130 

32 Distinguish between an ‘admission’ and a ‘confession’ and 6t»tc 
the rules regarding the admissibility and probative value of each See 
•Comment on s 24, p 06 

33 What are the provisions embodied in the E\ idence Act regarding 
•confessions * See ss 24 25, 26, 27, 28, 29, 30 

34 Discuss the safe guards which the I egi«Iature lias provided in 
•order to make confession admissible Sec ss 24 25, 20 

35 When and to what extent are statements nude bv the accused 
to a police officer admissible ? See ss 20, 27 

36 What cvidentiarj value will you assign to retruted, confusions* 
Svce Comment p 91 

37 In what cases if an), can the confession of an utcu^ed jierson 
be used against a co accused ? See s 30 

38 How far such confession maj be taken into e< nsidcrition m 
c oil\ icting the accused * See Comment, p 88 

39 Comment on the following— Admissions an nut conclusive 
proof of the matters admitted but thev nnj operate as est< ppel ’ Sfc 
s 31 

10 State the cases m which statements made bv a pmon who >8 
•dead arc themselves relevant facts See s 32 

41 Evidence maj be given of statements made bv a j i rs< n who is 
not actuall) called before the Court ” Give two illustration* Sec s 32 

42 What is a dv mg declare* - * T ' • 

•cl) mg declarations arc admitted * . 

•declaration happens to live, can 

See Comment on s 32 (1) 

43 What is the difference between the bngh«h law mid the Italian 
law on the subject of d)ing declaration * Sc< Comment, pp 100,101 

44 Give illustration of cases in which statements made by ileciascd 
persons are allowed to be received in evidence Sees 32, cl (I) 

45 Are entries in books of account alone sufficient to charge an> 
person vvith liability 5 When do the) require corroboration as a m ittcr of 
law, and when not ? See s 32 Comment, p 104 

46 In what cases and under what co mlitions is n verbal st itenien 

of opinion by a deceased person admissible as relevant to prove an nl 
legation of a public right ot custom ? See s 32, cl (4) O 

47 Enumerate the cases m which evidence not taken bv tin Ci urt 
tn ing the case can be put m ? See a 33 

18 Under what circumst voces is a deposition of an aim lit witness 
admissible 1 See a 33 

49 What are the conditions under which an entrv m an official 
book or register stating a fact irvissue becomes a relevant fact 1 What 
is the evidentiary value of an entry in a man’s account book in support 
of his claim 1 See as 31, 35, 

50 Arc entries in books of account alone sufficient to charge an) 
person with liabilit) t When do they require corroboration as a matter 
of law and when not 1 See Comment on a 31 



51 State briefly the \ rovwon of tbe Evidence let with reference to 
i,a) maps, plans or chart?, and (6) finger impressions See ss 36 45, and 83 

52 Amo d'bet bis reran pro ttna rt eadem causa How is the 
principle expressed bv this maxim discn«sed in the Indian E\ idenceVct 1 
Sees 40 

53 How far under what circumstances and for what purpo e« can 
previous judgments orders and decrees be deemed relevant 1 See ss 
40-43 

54 Res inter alios acta are generally irrelevant State the excep¬ 
tions to the ride *see« 11 14 40 43 

5a In what «.a«es are judgments not inter partes admissible in 
■evidence * See *s 41 43 

5G De cube and distinguish the legal effect of judgments declared 
to be concIu*iv e in subsequent trials bv the Evidence let See s 41 

57 Di_tingui«h between a judgment m r cm" and a ‘judgment 
in perso an i for the purpo es of the Indian Evidence 4ct Discuss the 
-adnmsibilitv and effect of «uch judgments respectively as evidence Sec 
•Comment on s 41 

5* Which judgments alone are to have a conclusive character 1 
•Sees 41 

59 Is the judgment of a Court refusing probate a judgment m 
rem * If wh\ ? If not wh\ not 1 See s 41 

60 State in w hat cases, if «.nv, and under what provisions of the 

V - 1 * 1 - 1 -In- <■ -V. n«n 


of a transaction * Give instances See «s 10,32,4143 

02 Can transactions between third jiarties ever be relevant for or 
igainst parties to a suit 1 If «o when * Illustrate vour answer by an 
example State the general law on the subject See ss 13, 41 and 42 
63 i State upon what subjects the opinions of witnesses are admissible 
m evidence See ss 45 51 

Ol State the exceptions to the rule that opinion evidence is not 
a lnu««il le See ss 45 51 

f5 How is a fact in reference to such opinion relevant when it is 
not otherwise relevant * See » 46 

t>G Distmgu sh between —(n) expert evidence and ordinary 
-ov idence , ( 6 ) ambiguity and mnecuraev (c) admissibility and relevancy 
^ee («) s 45 , (f) a 03 , ( c ) Comment on s 5 

t" When arc the ojmions of persons who are strangers to & pro- 
<ee ling relevant under the Evidence Vet ? What is the probative value 
4 f such evidence * See ss 45 and 51 

6b How is a fact 111 reference to exp rt opinion relcv ant when it is 
not otherwise relevant! See s 40 

69 What facts are relevant when anv right or custom is in que tion 
.Sec s 4S 

70 What quahficatn ns nn «t a witness, epealnng as to relatn 
p, «„e«s t ^ce « VI 
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71 What are the rules wi*h regard to the reception of evidence ol 
character of (1) a Witness and (2) a party i See as 62 55 and 32 cl (5) 

72 How far is character relevant and admissible in evidence in 
(a) civil suits (b) criminal cases See ss 52 65 Does the term‘character* 
in the Evidence Act differ from tint given in English law 7 Sec Comment 
on s 55 

73 Diacuss In criminal proceedings the fact that the accused 
person has a bad character is mt lei ant ” Sees 53 

Part II —On Ppoor 

Chapter lit—P acts, which need not be ppoved 

74 Facts judicialli not wed need not be proved What do jott 
understand by judicial notice See s C6 

75 Classify the facts of which judicial notice is taken without 
formal proof See s 57 

76 What is. meant bj the rule of the rord on land or at «ea 

Ans This means the rule that horses and v eludes of all description 


ships and ever) less* 1 overtaking another should 1 eep out of its wa> 
Charter IV —Or \r Evidence 

77 Enj lam fult% the mU that oral evirlen o must in all cases be 
direct Ib there anv exception to the rule 7 Illustiate your answer h) 
concrete examples Sec s 00 

78 State how opinions of experts mav be ascertained See s 60, 

cl 4 

79 4 In determining the admissibility of evidence, the production 
of the best evidence should be exacted ” Discuss the above proposition 

See s 60 

80 What is the meaning of hearsay evidence 7 "What are the 
reasons foi not admitting hearsay’ as evident e 7 See Comment on s G0r 
p 153 

tHAPTf-i’ 1 —Docomfnwabv Evrnrvrr 

81 Wl at is meant by prov ins a document 7 See s Cl 

82 What is ‘primary eaidence’ 7 Sees 02 

83 Comment on the following— Where a document is execute*' 
in counter part each counter part is primarv evidence is against the 
parties executing it ’ See ( omnient on r G2 

81 How mav the contents of a document l>e prrmd ? Wliat 
meant bv seccndivn evidence’ 7 Ste ss G1 63 

85 When is a copy of a copy secondary evidence 7 ^ee Comment 
on el (3) of s G3 

8G Mention alt the cases m wlinh see* ndarv cvulcnceoff fte exisfenc* 
condition or contents of a document nmj lie giv cn 7 See s 65 

87 When is a party entitled to give secon larv ev i lenee of a dor it 
ment without calling on the jarti in possession of tin «ame to j rodlicf 
it 7 Si e s GG 
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S ite tlie cases in vvInch notice to produce need not be given to 
Tender secomlan e\idencc o! the contents if i document admissible 
See s Gfl 

8b Vint is me&nt b\ in ittestmg vvitne s’ Sec Comment on 

» 68 

S9 Hon will von use in e\ idencc i docu nent required bv hw to bi 
attes ed 1 See s 68 

90 Hon is mch document; to be prosed if the attesting witness is 
dead or domes attestation * Sees 71 

91 When the genuineness of a letter is m dispute what are the 
various Linds of evidence that maj be laid before the Court to pro\ e the 
handwriting * See ss 46 47, 67 and 73 

92 What are public documents and what are pm ate documents* 
according to the Indian Evidence Act * Seess 74 75 

How are public documents’ pi ov ed * Sees 78 

How may the judgment of a foreign tribunal be pro\ ed in British 
India * See s 74 (6) 

93 Gn e five instances of (a) rebuttable, and (6) irrebuttable pre 
sumptions from the Indian Evidence \ct See ss 79 85 

91 Give a brief analysis of the documents which the Court is bound 
to presume to be genuine or accurate See ss 79, 85 and 89 

95 What facts can the Court presume with regard to a document 


published map or chart, the statements of which are relevant facts and 
which are produced for the Court s msi>oe‘ion ? See s 87 

97 State the provisions of the Evidence \ct with reference to 
telegraphic message See s 88 

98 "What is the nature of presumption as to a document called for 
and not produced without sufficient cau'e ifter notice to produce it? 
See s 89 

99 How should ancient documents be proved 1 Sees 90 

100 Documents thirtv jears old are raid to prove themselves”. 
Evplvin its meaning and application See « 90 

101 Fvplam ancient document, ‘proper custody See Comment 
one 90 

Cmron \I— Exclusion of Orvl r\ Documentary Evidence 

Di«cu«s— What is in writing shall onlv be proved by the writing 
itself* \re there an) exceptions to this rule! Sees 91 

102 What are the provisions to the general rule enacted bv the 
Evidence \et excluding evidence of oral agreements or statements in 
the ca«c of written contracts, grants and dispositions of property, and 
matters required bv law to be reduced to the form of a document * See 

a 91 and 92 



390 


THF IW OF EVIDENCE 


103 State the exceptions to tlie rule that no evidence of am oral 
agreement or statement shall he admitted for the purpose of contradict 
mg varying adding to or subtracting from the terms of a written 
instrument See ss 92 and 99 

104 "When the terms of a contract ha\e been reduced to writing 
can oral evidence be given for construing the contract or ascertaining the 
intention of the parties to it ’ Give reasons for you answei See Com 
roent on s 92 p 206 

105 How far « evidence of intention and subsequent conduct 
admissible to prove that a document in the form of a sale deed is in reality 
a deed of mortgage See Comment on s 92 p 20G 

106 State the rules as to the exclusion and admission of evidence to 
explain or amend ambiguous documents Explain and illustrate the 
maxim falsa demonstrate non nacet See ss 93 98 

107 In what cases is oral e\ idence admissible to explain the contents 
of a document x See ss 93 98 

108 Explain the distinction between patent ambiguity and 
‘latent ambiguity m a document See Comment on s 93 

Part III —Production a\d Effect of 1 vldence 
Chapter III —Burden of Pi oof 

109 What is burden of proof \ Give the rules bv which it i*> 
ligulated See ss 101 111 

110 What are the general principles regulating the burden of \ roof * 
Illustrate your answer by examples See ss 101111 

111 Upon whom does the burden of ] roof as a general rule he ' 
What arc its exceptions * See ss 102111 

112 Enumerate the instances in which the burden of proof is detcl 
mined in particular cases not bv the relation of the parties but by \ resumi 
tions See ss 107 111 

113 Discuss the nile of presumption as given in the Evidence Act 
when the question is as to the death ol a person known to have been alive 
within thirty years and also of a pei son who has not been heard of 
for seven years See ss 107 and lO't 

111 State shoxtlj the rules of the Indian Evidence Act, as to burden 
of proof in the following matters—(a) Whether i man is alive or dead 
(6) partnership (c) tenanev (d) principal and agent (e) ownership 
(/) legitimacy Sec ss 107 8 109 110 and 112 

115 Give instances of facts which are declared b} law to be c* n 
elusive proof See ss 41 112 and 113 . 

11C State fully the subject of presumptions as dealt with in toe 
Indian Evidence Act See ss 70 90 and 112 and 113 . 

117 Comment on the following—■* A notification in the Garette « 
India that any portion of British territory has been ceded to am I*otivi 
State Prince or Euler ahall be conclusive proof that a valid cession <j 
such terntorv took plac«\ at the date mentioned in such notification 
See Comment on s 113 * 
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lib Mention the principal presumptions, derived from tlic. common 
course of things and give illustrations to show how such presumption*, 
mav be explained awav in particular cases See ss 111 and illustrations 

Chapter VIII — 'Estoppel 

119 Explain the doctrine of estoppel What cases of estoppel bv 
contract are provided bv the Evidence Act * See 8 115, and Comment 
on p 260 

120 Discuss the principle upon which the rule of estoppel as laid 
down in the Evidence Act rests See Comment, p 263 

121 What are the three classes of estoppel according to English law 
and how many hinds of those are recognised in the Indian Evidence Act r 
Ree Comment on p 26 > 

122 Distinguish estwppt 1 from presumption and from admission r 
See Rumman p 377 

123 Doe» the doctrine of estoppel applj to mmors * If so undei 
what circumstances and subject to what limitation* See Comment on 
p 267 

121 How far is repre.*entation relating to a promise m future binding 
as an estoppel ? See Comment on p 271 

125 Can mere silente e\er amount to au estopel* See Comment 

on p 274 * 

126 Discuss \ fraudulent intention is bv no means necessarvto- 
crcate an estoppel ’ See Comment on p 272 

127 How far and under what circumstances are tenants bailees, 
»nd licensees permitted to denv the title of their landlord or licensrtr as 
the case may be * See ss 116 and 117 

Ihvptep I\—Witnesses 

128 State the law relating to competencj and comjx liability «>r 
witnesses See ss 118 120 and 133 

129 What constitutes mcompetenev to give evidence * Sees lib- 

130 Can a lunatic and a dumb person be a competent witness* Ro¬ 
ss 118, evpln , and 119 

131 \\ hen can a w ltness be allowed to answer questions m wntinz *" 
See s 119 

132 Wlist are privileged communications * State the circumstance* 
under winch the privilege can be claimed ! See ss 120 131 

133 State in detail th** circumstances under which the Ind an 
Evidence Act excuses witness* from answering questions put to them in. 
Court See ss 121 130 

131 What communications are witnesses not permitted or com 
jelled to dtaclos' ! Compare the English and Indian law &< to the ad- 



136 What professional communications between a partv ami h 
legal udv leer are pro*w*ed *rnm disclosure ! See s 126 
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137 When is a put) said to have. waned privilege * See 8 123 

' 1 ig persons 

• ol icemen, 

125 and 

126 

139 Whit questions would a witness (neither professional nor official) 
be justified m refusing to answer * Sic ss 122, ISO 32 and 148 

140 Section 133 of the Evidence Act sajs “A conviction is not 
illegal merely because it proceeds upon the uncorroborated testunoii) of 
an accomplice ’ 

Illustration (6) to Sec 114 of the Evidence Act states 
V Court nai presume that an accomplice is unworth} «f irtdit 
unless he is conobora ted in material particulars 

Reconcile the above two propositions See Comment on the«e two 
sections 

141 State the Indian and Tn^libh I iw m respect of legahtv of con 
victing an accused person on the uncorrobor ited tostnnom of an arcoro 
plicc Cite cases illustrating the principles hid down bj the Bombrv 
High Court on the subject Sec Comment on ss 114 and 133 

112 Compare the confession of a eo accused with the testnnon) of 
an accomplice See Comment on pp 90 and 305 

113 Stite the provisions of the Evidence Act with refncnc* to 
production of title deeds bj a witness See as ]3(i 131 

141 Can a witness lie excused from answering anj question upon 
the ground that the answers will criminate him * See s 132 

J45 Discuss the question of the quantity of evidence required for 
judicial decision in India in civil and criminal cases and compare 4h< 
provision made in the Evidence Act wjth the English law on the subject 
•See s 131 and Comment thereon 

Chaptfr X —Examination or Witnesses 

146 Explain examination in chief’, cross examination , and ‘re 
■cxauunation* See s 131 

117 What are the principal rules regarding the hinds of questions 
that may he ashed in examination in chief, cross examination, and re 
•examination 1 Sec b 138 

148 What is a ‘leading question’* What difference is observed and 
•allowed regarding the right of jiarties to a suit about putting ‘leading 
•questions’ to a witness 1 See ss 141*143 

149 What course should vou as a pleader, adopt, if jou wished to 
•discredit a witness b} showing that he had made a contradictor) deposi 
tion in another suit * See ss 145, 155, cl (3) 

ICO What questions affecting the credit of a witness bv injuring 
his t haractcr are respot tivel) proper and improper 1 See s 148 

151 la it ojien to a part) to discredit his own witnesses, or to put 
leading questions to them { See ss 142, 143, 154 and 155 

152 For what purposes and at whose instance are former statements 
•of a witness under examination admissible under the Evidence 4ct 1 &ce 

« 115,157,160 and 161 
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153 Vint questions can lx put in cross examination * Set 
ss 14C 14b 

154 In wnat wars maj tlu ert lit of a witness he impeached ? See 
ss 146 153 and 155 

155 When cm the Court compel a witness to answer the questions 
intended to affect his credit hr injuring his character * See s 147 

156 When a witness is under examination (o) what questions ind 
inquiries nay he forbidden anl (b) what questions must be forbidden 
br the Court * See ss 148 lo2 

157 In a ti\ d case are tlipre anr restrictions on the questions which 
max be ashed in cross exammatu » * His the Judge power to exclude 
in) questions 1 If so in what cases * See ss 148 150 

158 Under what circumstances can tl e Court interfere with the 
cross examination of ft witness * bee ss 148 152 

189 What provision is made m the Eulenee Vet to prerent an 
ibuse of the privilege granted to a counsel to p it discrediting question 
to a witness m cross examination* See ss 149 150 

ICO tan r prisoners counsel cross examine witnesses summoned 
br the t ourt or br a co prisoner 1 S e s 153 

1G1 Vhat eridence of a witness is liable to contradiction* Set 
s 153 

1G2 When maj apart) cross examine his own witness * Explain 
hostile witness See s 154 and Comment thereon 

103 Who can impeach the credit of a witness and how * See 
s 155 

164 Enumerate the circumstances under which expert opinion is 
relerant and state how such opinion mar be ascertained See ss 45 46 
ind 159 

165 When mar the previous statement of a witness be prored in 
order to corroborate his testmionr See s 157 

1 cr i *1 _J _1 * I I _ 1* lft->03ltl0ns of 

* Vhat 

de ht of the 

idrerse part) as to any writing u'ol to refresh niemorr1 See ss lo9 101 

168 V hat are the powers of a Judge to put questions to a witness 
or order production of an) document * See s 165 

169 What is the object of the Legislature ms* empowering th< 
Tudgc * See Comment on s 165 

lnms.»\I—I mproper V»mi<sio\ \n> Rejection or 

170 Cotiumiit <u the follow in 0 — The imjr«j*er admissn n or 
r jection of cuden c shall not be grounl * f itself for a new trial ” v e«. 
-s 167 


INDEX. 


Abbreviations— 

cr <Wce to shore meaning of, s 98, p 229. 

Ability— 

1 witness, cross examination directed to test, s I4 ( >, p 
Absenee— 

i f circumstances, burden of prosing, s 105, p 2"! 
pres imption of death from, s 107, p 219 

Acceptor— 

, * lull of ( x< hinge, estoppel of, a 117, p 287 
Access— 

lutttten married i^rsona bearing on legitimacy, ■? 11_’ i 
Accession— 

f s. vereign of United Kingdom, judu iall\ noticed, s 
t < dices, etc , of Indian public office, judicially notu rd 

Accident 

fact* showing, » IS, p 47 
Accomplice— 

evidence of, a 114, ill (6), p 271, s Hi, p 3u > 
Account-books— 

entries in, p 104 
relesancs of, s 34, p 119 

Accused- 

conduct of, relevant, 8 8, ill. (1) p 2u 
confe"°ion by, when irrelevant, s 24. »> l>4 
refining to answer questions, s 114, ill (/i), p 2o4 

Acts— 

accidental, s 1C, p 47 


j io«i 01,11. >o,i> uo 
Admiralty Jurisdiction— 

relenwoj of certain judgments in, s 41, p 125 
Admissibility of evidence— 

dud » to decide, t 13C, p 312. 

Admission— 
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farts a limited need not be preyed * p I mi 
h nr in icb 11 be taken, p ^ 
ms I** without prejudice, p b3 

n»t allowed when there it condition that its evidence shill n tie 
1’ * k1 


Admitted facts— 

need not be proved a .is, p lot) 


Adoption— 

statement M to evi tenre a 3d (6) p '1“ 
Advoeates— 

names t judicial notice of, a o? (Id) p 14' 
Affairs ol State— 

admw ihilits of endenci f » Id} p J* 
AmdaUls— 

whether re'-eivableln eii lenoe p 3 
Affirms— 

I e win must 1 n \ < s ltll p 23d 
Agent— 

mlnusun 1« * lb, 1 j4 

1 Helen of proof «i t» rclatw nslup of * ID'*, p d4d 

«x n lucl oUSr I s 

pnxlncti in of docuine it 1 v s 131 p 3(r* 

Agreement— 

ci nttit jv ran > us v*mn; document, a 99 p. 23u 
ral ev» lenoe t» van wntten t p. SOI 

Ambiguous document 

i\ln i ilm'fl it exj lain, *. 93. p. 22o 
Amount of damages— 

teles »nc\ of facts in, * 12, js 32. 

Ancient documents— 

j fr«in i j u n as U, a. ft.’, p. 183. 
xev. i Itn evidence of p. 18$. . 

Annotlnj questions — 

t Hi f rhi 1 *. lo2, p. 333 



Tilt LAW Ot £UDE\C£ 


-3JG 


App o rtments— 

e\ time© of s 91 p 191 

to i U o offces j d c at not e of o ( ) j US 

Arbitrators— 

\ct tajjl able to i oedgslfo « 1 p ! 

'lrt— 

I a of experts on i t<s nf e 4 ill 
Articles of War— 

j d all} not red « it (1) j US 
Assessors 

11 of to 1 t q oat on^ 1 |fl | 

Attested documents— 

n s on of exec t on 1 j art 1 J 

I e «it o aa to s SJ 1 I«o 

1 f o required b la to be attested s s p I 1 I J 

f I otrqurelh law leatte erl s ** j 1 1 

Attesting witness— 

I nj np eie t on of do e t I II 
I e eel ot be called I I S 

Attorney— 

«ui»» of fact by p o4 

n tn at ons to The j loe! lib j J 
ult nfcque t ons j ut be a loO f JJ4 
on 0 1 judicial not co f s (1 ) 1 1-1 > 
t ca to j roduc© doc urnl s U 1 1 1C4 

Auihertlcatlon— « 

f pow r f nit mrj a So j lb 
Bad character— 

t rele a t crim uni \ ee 1 ntr< ex e| t ref I s o4 j 144 
Bailee— 

cstnj pel of a 117 p °SS 
Barristers— 


1 to II 1 

«- » .wl 0^0 

Benaml transactions— 

I * f f j -*<4 

Bill ot exchange— 

wt j pel f acceptor of f 1)7 1 t>S 

ire nut as to * 114 ill <e) j, Vt n o* 

Birth— 

1 log n n 1 a gr co elus re 1 r f f le t aey 1 ll" j I 
"Bodily feeling- 

facts •! w n g c * tenco of s. 14 j 4 1 
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Bribe— 

credit of sntneaa irnpeaoh<il l>\ «h une * •>>(’) ? J39 

British Consul— 

cei ti fit l copies b\ a 78 p 17 » 

British territories— 

juhcialU noticed s o7 (III) |> 14S 
proof of cession of * 11 > p 2 >2 

Burden of proof— 

as to bouami transactun p 204 

■»*,*!. - -- t n w . H Ml- lflU n °IQ 


. la turn, a 111,. 

p 247 

landlord and tenant a 109 p 242 
ownership a 110 p 243 
particular fact* a 103 p 237 
partner* s 109, p 242 


103, pp. 237, 23S- 

wliat is, a 101, p 232 
Business— 

entries in bucks kept in ciursc of, a 34 p 119 
^ en*tenei* of course of, a 10, p 50 

statement made in ev»»rw» of. a 32 cl (2), p 103. 


Bystanders— 

statement *f,p 1»«. 

Capacity— 

want of invalidating a it wnmeflt, « 02 ,1 ruwso 1, pp. 201, — 11 

Caricature— 

n <1 wument, a 3, ill, p. 7 

IiIhI H| rrefil in a "12 ill (a), p **s 

Certified copies— 


Cession of territory— 

cm>.l««ivepM-lnt,s 113. y. 232- 
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•Character— 


criminal ca«es, a 63, p 143 , s 64, p 144 
previous bad character not relei ant 8 54, p 144 

'Charitable foundation— 

opinion as to constitution of,« 36, p 121 
•Charts— 

relevancy of statements m, presumption as to, s 87, p 184 
Child- 

estoppel not to afie<t p 267 
evidence of, s 118 | 280 

Clerk— 

communication to of lejnl practitioners a 127, p 300 
•Clergymen— 

statement by os to mintage, a 32 ill (f) p 03 
•Client— 

when o mpellabte to duel >»® <. rnbdo ltial communications, a, 128, p 300 
when not so compcll ible 8 120 p 301 

•Co-accused— 

n nfe«lrns of a 30 p M 

Co-defendants— 

admission* bv , p 74 
•Collection papers - 

fur refit «hin menu ty pp 340 3oti 
•Collusion— 

in obUmu B ju lament a 44, p 132 
•Comparison— 

uf handwriting «i"»itur< rt< s 73, p 171 
•Competency of witnesses— 
a 118, p 272 
•Complainant— 

r induct of, !><>w far relevant, a 8 p 18 
•Compulsion of witnesses— 


0,331 


•Conclusive prool — 

admission* art not, a 31, p 84 
judgment*, how far, a 41, p 126. 
m<aning«f a 4 p 13 
i f legitimacy, k 112 n. 249 

««• n <1 tiniton, * 113, p 2.2 
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Conduct— 

acccmpaii} mi, jiiuiLiaiuns as to bodily state, s 21, p 59 

definition of, * 8, p 18 

i ndenc© of for construing writing, p 200 

how far material in construction of documents, p 22 

liow far rele\ant, ■ 8, p. 18 

prwf of b* judgments and decrees, p 22 

■Confessions 

caused b\ induu iim nt threat or promise, s 24, p 64 
definition f p Co 

distinction between admission and, p 60 
judicial and extra judicial, p 65 

made after rem jvfll of impression caused by in Iucement, threat or promise, 
h 28, p 81 

made in custody • f |m life-office rs a 26, p 70 
, made to iMjlne-u Hi ten, a 23, p 73 
>f t,o accused, a 36, p 86 
piesumi tion as to, « 80, p 178 
retracted, a JO, p 91 
under | r< mi-o < f secrecy, a 29, p 84 

Confidence— 

burden of pri i n 0 g h* 1 faith in case# of active, a 111, P 247 

Confidential— 

liarrists rs, alt. ntijs, vaLila pleaders » 126, p 297 

• lerhs of le^al advisers, a 127, p 300 

husband and info during coverture, t 122, p 293 

interpreter*, » 127, |> 3m» 

judpi s, magistrates, * 121, p 292 

muhlitenrr* p 2J9 

>r professional com mum cat ions as to affairs of State, s. 123, p 203 

Consideration- 

want or failure of, invalidating document s. 92, proviso I, pr 201, 211 

Conspiracy— 

\\lull • in-titnt<«, l 2<>. 

agreement but n< irtmct meeting neceorary, p. 28. 

Conspirators 

ncls i f, r |u p 23 

Construction or documents— 

act* < f patties 1 w tar relevant, p 22 

Consul 

<s rtlll at’ < 1 Ihill'll, a. Tb, P 170. 

■Contemporaneous agreement— 

Vanina.lament » "J. p 230 

Contemporaneous statements— 

f inning j-art of the tame transaction, s. 6, p. IS. 

Contents of documents— 

b m pmw«l. * 11, |w 153. 

in what ca«e» levmliiT rvidrooe alsuwith, a. C3, n. 150. 

relevant < f oral *i*> unt, »• to. *. 22. p. 52- 
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Continuance— 

presumption in favour of, s 109, p 242 

Contracts— 

grunts or nthei dispositions of property, e\ idence of term' of, S. 01, p 101. 
exclusion of evidence of ont agreement, a 92, p 201 

Contradiction— 

of ans ieri referring to iredit, s I'm, < xpln , p 319 
answers testing veratiti s 1»1, p 1 !3 
lclevaiit fsets, s 1 >8 p 14U 
witness l>\ a writing a 14% p 124 

Conversation— 

statement from part nf s p 124 

Copfes— 

of foreign juduial records preaumptn n as to, s 81*, p 183. 

Copy— 

of doeiinient for refreshing men nri, a 109, p 347 
private act presumption a* to a 81, p 180 

Corroboration— 

of accomplice » 114 ill (6) pp 2 it 2)7, s 131, p 203 
evidence of relevant fait*, s 15U p 342 
relevant fnits a 118, p 140 

testimony In proof of former sUteme its, * 157, p 313 

Corrupt Inducement— 

offered to witness s l'»{2) p 19 

Counsel— 

admissions In, p r )4 

Counterpart— 

documents executed in, * f,2 p 151 

Course of business— 

existence of, s 1(1 p Hi 

facts allowing statements made in, * 32, p 9o 

Course of proceedings— 

of Parliament, judicial nutne of, a 07 (4), p 14U 

Iiegislatise tSmiKils jiulmal notico of, s f»7 (4), p 148 

Court— 


5 
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Credit ol witness— 

contradictory evidence, use of, to attack, a 163, p. 335 
cross-examination as to, s 146, p 328 
impeaching of, ways of, a 153, p 339 

proof of corroborative or contradictory evidence tending to impeach, s 138, 
p 346. 

Criminating answer- 

witness not excused from answering on ground of, s. 132, p. 303, 
Cross-examination— 


»,et« « ltd t. 114 


Crowd- 

statements made by, s 0, ill (6), p 24 
Crown- 

bound bj admissions, p 52 
Custody of accused— 

bj police, confessions made during, s* 26, p. 76 

Custody of documents— 

presumption as to, s. 90, p 183 

Custom- 

proof of, as varying written contract, a. 92, proviso (5), pp 201, 223 
relevancy of opinion as to existence of general, t 48, p. 139. 
statement as to the existence of, s. 32 (4), p 97. 
what facts are deemed relevant In proving existence of, a. 13, p. 33. 
what is a, p 34 

Customary incidents— 

evidence to annex, a. 92, proviso (5). pp 201, 223 
Damages— 

character a* affecting, a. 55, p. 145. 
relevancy of farts in suits for, s. 12. p. 32 

Death— 

dvtng declarations aa to cause of. a. 32 (Ik p 'XV 

presumption of, from seven year** absence, «- Ini. p. 239 

statement by deceased at to cause of death, a. 2l, p. 59; a. 32, p. fM. 
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Deceased person— 

statements by, -when relevant, %. 3°, p. 96. 

Deception- 

confession caused by, s 29, p 84 

Declarations— 

against mteftst, s 21, p 59 
Decree- 

relevancy of s 40, p 125 
Deed- 

statements made in, s 32 (7), p 07 
Defective document- 

exclusion of evidence to explain, e 93, p 224 
Delay— 

statement of persons who cannot bo called without, s 32 p 93 
Diaries— 

of lolice o£Fcer« pp 118 280 

for refreshing memory, p 349 

Diplomatic agent- 

certified cupu a hj s 78, p 17o 

Discretion of Court— 

as to older of witnesses s 135 p 311 

Discovery of fact— 

validates confession, s 27 p 78 
Disproved— 

meaning of, s 3 p 11 
Document- 

definitions of, s 3 p 7 

judge to order production of, b 165 p 353 

Documentary evidence— 

exclusion of oral evidence by, ss 91 02, pp 191 201 
Document— 


. 352 

contents of, when proved, by oral evidence, s 22 p 02 . s 63(5). P • ***' 
p 324 

construction of, by acts of parties, p 22 
executed in counterpart, a 62, p 1C5 
meaning of, p 7 
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Document —conttl 


production of, ccrtmed copies oi, s 17, p 175 
documents, s 131, p 302 
documents, with objection, s 162 p 351 
title-deeds * 130, p 301 

proof of required by law to bo attested a 6S, p 166, s 70, p 169 
proved br primary or secondary evidence, s 61, p loo , s 64, p 168 
public e 74 p 173 

fiecondart evidence of s G-i p 159 s 60, pp 1G2,1G3 
statements made in, a 32 (7), pp 97, 112 
thirt\ years’ Id e 90 p 185 


Drunken person— 

confession by, 3 20 p 84 


Dumb witness- 

mode of gmng evidence by s 119, p *01 


Dying declaration— 

as to cause of death s 32 (1), pp 06 100 
for refreshing memory, p 319 


Enactments— 

repeal of * 2 p 3 


Entries— 

in books of account wlien relevant a 34, p 119 
in public or o&cial books, a 35, p 120 

Estoppel— 


cannot be pleaded in appeal, p 273 
created by cheque, p 2*0. 

< rested by crediting cheque, p 2"t> 
Iqfinition of a 115. p. 263 
fraudulen^mtention not necessary, p 2'2 
tu*ure promise does not create an. p. 271 
in adopt* n p 2S1 
I mds of, p 2l>5 

I y record, P- 2l>3 
hi deed, p. 265 
in fan p 2uk 


»m a point ol law, p. ; t 
Utle Is, p. 275. 

true facts known to both pa—ies, p. 271 


A\M 


THt L\3\ OF LMDVNCL 


Evidence— 

defimtK n r f, s 3, p & 

different e 1 h tween cij il an<l criminal proceed u t ns, p 10 
direct, p 8 
indirect, p 8 

Examlnation-ln-chlel— 

leading questions not allowed in, 8 143, p 312 
leading questions when allowed in s 142, p 122 
meaning oi, s 137, p 314 
must relate to relevant facts s 138, p „I4 

Exceptions— 

Inuden of proving, a 103, p 230. 

, Exchange- 

lull of est >ppel of acceptor of s 117, p 2X7 
Exclusion of evidence-. 

against application of document to existing facts, s ^1 p 220 
i f ora' agreement varying terms ot a lontrait s 91 p 111 
to explain aiulngnous nr defective document s 93 p 2 j j 

Existence— 

of fact made pr iliable to show relevanc 11 p 
Expert- 

AehmUmcf a 45, p 13o 
experiments bs, s 51. ill p 141 
facts bearing oh opinion of b 40 p 137 
mav Rive ground of opinion r 61 p 13' 

max refresh wt-mon by reference to profe«n >nal tn«ti«ps s, 159, p 347. 
opini ms v hen relevant s 45 p 125 ' 

ascertained from booLs s M», p 152 

Explanatory facts— 

relevance of a 9, p 2V , s 93, p 225 
Fact- 

burden of proof, as to particular, defimt inn of, k 3 p 4 
disproof of s 3, p 11 
not proved, a 3, p 11 
proof of. s 3 p 9 
relevancv of, s 3, p 5 
Facts— 

admitted, need not be pros etl, s 5S p 1 >n 
bearing on opinion ot experts, a. 43, p 135 
burden of proof, as to, a 103, p 235 


noecS'or) to expUm o r introduce relevant facts a 9, p 24 

not requiring proof, p 147 

presumption as to existence of » 114, p 233 

proof of, bv oral evidence, « 59 p 152 

relevancy of a 3, p ft 

which aw occasion cause or effect of teles ant facts 8 7, p. 17 
^Family pedigree— 

t« »1 m w relationship, a 32 (fi), pp 90, 100 ‘ 
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family portrait— 

to show rt Utionskip, s 32 (0), } ]> 07, 111 
fas tS— 

judicial notice of, a ■>' (9), ]> 14H 
festivals— 

judicial notice of, a oT (9) p 148 
Fiduciary relation— 

burden of proof whin parties stand in, s 111, p 247 
Finger Impressions— 

comparts n of with those Admitted, s 7J, ]> 171 
opini ii of experts as ti s 4j, p 137 

Flag- 

of ft rwjtn fetatc jwli \al notice of, s 5“ (8) p 14s 
Foreign country— 

public documents if « 78 (0) p 176 
Foreign expressions— 


Forfeiture- 

answer exposing 1'itnexs to, s 132, ji. 303 
Former proceedings— 

t vidence fcircn in, when admissible, « 33, p 113. 
Fraud— 

in obtaining judgment may lie prosed, a. 44, p 132 
in secreting original document, a. Ob (3). p 104 
invalidating a document, a. 02, proviso (I). pp 2 1 211 
Gazette— 

prrsuniptloit as to j.r numencss of.a 81, p ISH 
xtatement made in, a. 37, p 122 

Gazette of India— 

notilirati >n in, a 37, p 122 . *. 77 (7), p 14s 
pirsunij in n as to, * hi p lh<» 

Genealogical Uble— 

h i« far c\i h uce, a. 32 (rt) j jx 97. 112 

Generil custom— 

f right dehnisl a. 4S espln , p. 13*1 
Geographical divisions— 

ju final in tiw (9), p. 14s. 

Good faith - 

burden of proof •» t % a. HI, p. 247. 
relevancy cff4»l*»S «sng, a. 14. p. 4*1. 
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Good W*U— 

{acts showing existence of, s 14, p 40 

Government— 

acts, orders notifications,proof of, a 78, p 173 

Government Gazette— 

presuinptKn«s to, s 81, p 18<i 
C rants- 

and other dispc oitiona of properti, reduced to form of document, a 91, p 191 
varying the terms of, by oral evidence, s 92, p 200 

Grounds of opinion- 

expert may give, s SI, p 141 
Guardian- 

admissions bv p 57 

Handwriting— 

comparison of, s 73, p 171 


Hearsay— 

is no evidence, pp 99,134 
n t admissible except in certain cases p 99. 

High Cour — 

certain questions a»Wed b\ attorney, etc , without reasonable grounds may bo 
reported to,» IoO, p 333 

Hindu— 

rules of evidence, repeal of, p 3 
Holidays— 

judicial notice of, * 57 If 1 ), p 14S 

Horoscope— 

how far evidence, p 112 

Hostile witnesses— 

c'oss-examlnation of, s 154, p 337 
HostiKtles— 

Letwei n British Government and other State, judicial notice of, s 57 (U). P ^ 
Husband and Wile- 

competent witnesses, a 120, p 291 

may not as witnesses disclose any communications made to each uthcrtfuricr 
marriage, e 122, p 29 ? 

Identity— * 

facts establishing, ot thing or person, s 9, p 24 
opinion of expert on, of hand writing, a 4o, p 135. 0 

questions in cross-examination to discover, or witness, a 140 (2), p 3* 5 
Illegality— 

invalidating a document, a '*3 j nmso (1) ] j _m« 2H 



imSex 


407 


Illegible characters— 

evidence admissible to show meaning of, 3 98 p 229 
Ill-will— 

fac's showing existence of s II p 40 
Impartiality- 

affecting credit of witnesses 8 153, excep (2), p 333 
Impeadhfag credit— 

of witness s 135, pp 339 340 
Improper admission— 

or rejection of evidence e 157 p 3o7 
Incapacity— 

t» give evidence e 118 p 289 
Income-tax officers— 

statements of assessees before, p 29o 
Incompetence— 

of Court to deliver judgment may be proved, s 44, p 132 
Incompetent— 

what Witnesses are, s 118, p 289 
Inconsistency— 

of any fact in issne or relevant fact, a 11, p 28 
Inconsistent statement— 

mado by witness, a 155 (3), p 339 

offered to a witness, a 155 (2) p 339 ' 

Incriminating documents— 

witness cannot bo compelled to produce, a 130, p 301 
Incriminating statements— 

witness compelled to male, a. 132 p 303 
Indecent— 

quest urns, a 151, p 334 
Independent States— 

recognition < f, *. G7 (8). r 14S 

Inducement— 

c< nfesui n causod bv, a- 24 p 04 
Inscription— 

i n atone or imut j late Is d xumont, a. 3, ill. yu 7 

Insolvency Jurisdiction— 

retcta-i ' if certain judgments m, a. 41. p. 125. 

Instances— 

jev ring right or custom, a. 13. p. 33 

Insulting questions— 

Oourt t.> f rl id. a. 132. F» S3 j- 
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Intention— 

evidence as to declarations of, e 15, p 47. 
evidence of, to construe writing, p 206 
facts showing, how far relevant, s 14, p 40 

Interest- 

statement against, s 32 (3), pp 9G, 105 
Interpretation-clause— 
a 1, P 4 

Interpreter— 

communication made to, uhen di'closablc, e 127, p 300. 

Intimidation— 

invalidating a document, s 92, pro (1), pp 200,211 
Intoxication— 

confession made in, s 20, p S4 

Irrelevant— 

cud mu rejection cf p 7 

Issue o! fact— 
s 3, p o 

Journals— 

presumption as to, s 81, p 180 

Judge- 

must decide on facts relevant and dulj proved, s 103, p 3o3 
not compellablo to answer certain questions, a 121, p 202 


Judgment- 

fraud or c illusion in obtaining, or incompctcncv of Court to deliver, may be 
proved, s 44, p 132 
how far conclusive proof, s 41, p 126 


Judgments— 

«n rem, a 41, p 126 


Judgments— 

not infer jnriet, how far transactions or particular instances, p 33 
when not conclusive proof, a 42, p 12*> 
relevant, e 43, p 130 

must be based on facts relevant and duh proved, 8. 103, p "*»3 
when irrelevant to j rove conduct, p 21 
when relevant, a 40, p 123 

JuSteUl notice— 

fart* of which (» urta must talc, «* 76, 77, pp 147, 14R 
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Judicial proceeds*— 

eviderce in former, when relevant, presumption as to evidence in, s. 80, p. ITS, 
meaning of, p-1. 

Jury— 

que^ions to witnesses by, s. lbb, p 336, 

Jus tertu— 

mav be pleaded when, p 2S3 
Kaji— 

re-ister of n 3mages by a, admi-eib'e, s. 32, p. 103. 

Knowledge- 

burden of proof, « 106, p 23s. 

facts sh iwmg, bow far relevant 3. 14, p. 40 

that a witness x» unworthi of credit, a. loo (I) p. 330 

Landlord and tenant— 

burden of proof as to retail hi lup of, s 109, p 242. 
e»*oppel of tenant denying title of, a. Ho, p 2S2. 

Language— 

iral evidence to explain dabi >ns, a. 07, p 220 
Latent ambiguity— 

evidence admitted to exj lain, p. 322 
Law- 

judicial notice of, s 57,(1), p 147 
Law books— 

presumptions as to, », 84, p 182. 
te'evancy of statements in, a jx, p. 123. 

Law, foreign— 

< pun >n of experts as to, » 43, p I3o 

Leading questions— , 

allowed in erwa-examination, «. 143, p. 322 
Judce mav put, a. 163, p. 3o3. 
linut of rule with regx-d t», a. 142, p. 322 
meaning of, 8. 141, p. 322 

n >t allowed in examination in-cbie f , a. 142. p. 322. 

resrxaminstion, *. 142. p. 322. 
whe-i all«wedin exam nation in-chief, a. 142^ p. 322. 

Lease— 

Ims'n « f po ring I'l'COCt! man re of. a. li**. p. 242. 

Legal advhtra¬ 
il. V a* t->disci »J"nf OHt’vlmtial eommuruca'i «to,L 126, p. 237 
Legislative Connells— 

<v ur«e, f ps-ending of. jiab-uJ Bvtjoe of. *. 37 (4V p. 14S. 
p-werd er* 1 f. P~> f «L a. 7«> (4k p. 176. 

Leffh'msty— 

l th eutT- »fe nedw |roJ cf. s. 112. p. 243. 
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Letters— 

contract contained in, s 39, p 124 
forming part of a transaction, s 6, ill (c),p 1C 
Lex fori— 

law of evidence is p 2 
Licensee— 

estoppel of, s 110, p 282 , s 117, p 287 
Life- 

presumption as to continuance of, a 107, p 239 
Lithograph— 

a document, e 3, p 7 
Lithography— 

document made bs, s 02 exptn 2, p 155 
Local expressions— 

evidence to show meaning of s 98, p 229 
London Gazette— 

to genuineness of, a €1, p 180 
, contained in, proof of a 78 (3), p 17G 
itementsin s.37, p 12_» 

Lost document— 

Ttoif of contents of s GG (5), p 164 
Lunatic— 

when competent as witness » 118, expln , p 289 
Magistrate— 


presumption as 
regulations etc 
relevance of eta 


Mahomedan— 

rules of evidence repeal of p 3 

Maps— 

arc * documents”, * 3 »U , -p 7 
presumption as to, e 83 p 181,s 87 n 184 
relevancy of statements in, 8 36, p m P 

Marriage— 

!" “S'.?!™!’ P»oI ot kptimuy, , 115. p 2)9 . U 

uty comnjuruiati < 


Matrimonial Jurisdiction— 

rcJeranej of certain judgments: 

Matters of state— 


d «ntntnt \ reduced bj witness referring to. s 1G2, p. 351 
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Maxtor— 

falsa demonstrate non nocet, p 229 
qai tacet tonsentire videtjire, p 23 
omina pncflumunttir rite esse acta pp 51,178 

* May presume"— 

de&uti n f e 4 J 12 
Mechanical process— 

copies ma le hv secondary evidence s 63, pp 15C, 107 
Memorandum of evidence— 

presumj hun as t a 80 p 1"S 
Memory- 

right i f advers *j arty to aoe writing used for refreshing a 1GJ, p 350 
rules as t ■ witness refreshing i 1 J p 347 

Minors— 

whether b und b\ estoppel, p 281 
Mob- 

cries of admissible in case of not a 9 ill (6) i 24 
Motive- 

facts showing, s 8 p IS 
Mortgage— 

estoppel of, p 286 
Mukhtears— 

professional communications to | 299 
Municipal body— 

I roceedmgs of, s 78(5) p 170 
Native prince— 

ces*ion of territory to, s 113 p 2 >2 
Negligence— 

facts showing existence of, s 14 p 4 i 
New matters— 

ini reduced in re-examination, s I3* j 314 
Newspaper— 

1 resumption as to genuineness c f,» 81 p. IM 
tew trial— 

|mpn per reception or reject >n of cn lenre when no pruen 1 for, s. 1C", p 5 j 7. 
iotary public— 

seal of, Jud daily noticed «. 78 (G1 p l"G 
totlce— 

t > produce d wummts, n-les as t a 66, pj IC3 1 Cl 
Notifications In Carette of India — 
judicial notirfi of a. 5” (7). J liv. 
i f (wicn of terntorr, a. 133 p. 2. 2 
• wTcrnmr*!, h w proved i- 7 s p. 
ttatement of fart in twrwincrl a. 3* p. I3J 



414 


THE LAW OF EVIDENCE. 


Police o Ulcers— 

confession to, s 33, p 73 

confession while in custody of, s 26, p 76 

not compellable to disclose sourco of information as to commission of oEonce, 
6 123, p 296 
diary of, pp 118 2S9,34$ 

Political Agent— 

certificate of, presumption as t j, b Sl», p. Ib3 
Portrait— 

statement in ado on, a 32*(6), pp 97,111 
Position In ma¬ 
cros* examination as to, s 147, p 330 
Possession- 

denoting onnerdup, s 110, p 343 
Post-mortem examination— 

reports, for refroMunt, momory, p 313 ' 

PoweTs-of-attorney— 

presumption as to, x8j p 1S2 
Prejudice— 

communicatii us, without, 8 33, p 02 
Preparation— 

facts showing s 8, p 18. 

Presumption— 

as to accomplice evidence, a 114 ill ( b) p 2o3 
natrspapt rs, journals, ett ,8 81, p 180 
bonks of law and reports, e 84, p 182 
conclusive p 13 

continuance of possession, bills of exchange, s 114, ill (c), p 2 j 6 
definition of, p 13 


taw, p 13 

powem-of attorney, s S3, p. 183 

recent possession of stolen goods, s 114, ill (a), p 2 >1 

telegraphic message, 8 S3, p 184 

Previous conviction— 

hiw tar * relevant fact, e 14, p 40 
i vidcnce of bad character, 8 54 p 144 

•when given, «. 153, exception 1, P 335. 
rr Unary evidence— 

meaning < f «. 52, p 133 

proof ni d ■cument by, s Cl,p 155, S 64 p 1*8 
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Principal and agent— 

burden of proof a 3 to relationship in case of, s 109, p 242 
Principal and surety- 
admission by, p eo 
Privilege— 


Privileged communications— 
rub's as to, s 120, p 297 
Prhate documents— 

public records of, are public documents, a 74, p 171 
what are, a 76, p 174 

Privy Council- 

orders, etc, issued by, proof of, a 78 (3), p 170 
Probability— 

faets showing of fact in issue, e If, p 2« 

Probate- 

Mi proof of will, a. 91, exception 2, p 191 
Probate Jurisdiction- 

relevancy of certain judgments in, a. 41, p. 120. 
Proceedings— 

evidence given in former, when relevant, a. 33, p 113. 

Proclamations— 

hew pr> red, *. 7s (3), p 171 

Procters 

names of, judicial notice of, a. 37 (12), p 14U 
Production— 

■ f I'.x-umrnV, bv acent. a. 131, p. 302. 

eal’cd for and examined. a. 1G3, p. 332. 
once refused, a. 164 p. J.V2. 
under protest, a. 102. p. 331. 
title*! tJv 1 v sntrrM. *. IJW, p. 1 
Wr eases, a. 133, p, 311 

writing uwd 1' »tineas to n frralt Remove, a. 1C1. p 3*1. 
Ttilesslotul wmBCslcadsss— 
role* as to. a. Ihs F* * 

telesslcna! treat!**— 

txjrTl luav re'e^b dem ry bv tvf electee t \ a 1 r q . p 3*7 
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4 Hi 

Promise— 

confessii n caused b>, 8 24 p 64 

ot sicnot, does not vitiate confessions, s. 29, p S4 

Proof— 


s 112 p 249 


contents ot documents, s 61 p 15o « 04, p loS 

»xecution of document required bv law to be attested s CS, p. 1C6, f> TO, 
p 169 

when attesting witnc a cannot be found «. 69, p 169 
denies execution, s 71, p 1*1 

faitsbs oral evidence a «9 p 152 

handwritinc and signature when necessary s 67 p 1R.» 
proceedings of Legislatures 1- 78 (2> p 170 

municipal bodv a 78 (o) p 176 

77 p 173 


will !>' probate « 91, exception 2, p 191 
Proper custody— 

what is s. 90, explanation j> 18.« 

Prosecutrix— 

print of imtnoral character of « 1 V> (1), p 319 
Proved— 

when a fact is said to be, s 3 p 9 

Pmineial expressions— 

evnlenco to show roeaninc of s 99, p 22*1 

Public booh— 

ieci«ter, or record entry in * 93 p 126 __ 

interest, statements as to matters «f. *. 32 (4J. pp. 97,10, 
right, statements as to, a 32 (4) pp. 97, 107 

Public document- 

certified copies a 7G, p. 177 
enumeration of. s 74, p 173 

Public nature— 

jo laments referring to, relevant, a. 42 p 129 
Public office— 

accession, etc, to. Jod.cUl notice if. * 50 (7), p 149 

\ 
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Public officers— 

acts or records of acts of are public documc its, 3 74, p 173 
Public proceedings— 

of Legislative Ct uncils proof of s 78 (2) p 1715 
Public proclamations— 

ofGjvernment 1 r of of, « 78(3) p 17I> 

Public records—■ 

of private ilocun mt« s ~4 p 173 
entries in a 1 p 1 >ti 

Public servant— 

entries 1 lade I » a 3o j l°tt 
Questions— 

*«kc 1 with >ut seasonable gronnds s 1 j 0 p 331 
as to credit s 13.., p IJj 
by party to his osm witness s 151 p 33" 
indecent or scandalous s 151 p 334 
‘ 1 J 


witness must an»wpr though rrinlinatu a 132 p 3 U 
Rape— 

impend in- relit f)r «c ntr \ f r * I . Ill | »)<t 

Rashness— 

farts ah 1 \ t urn ( c 14 p 4 (t 

Recitals— 

111 \ri4 n t at ns a “ (f) | M« 
tnstrir nt« 1 12 <“) | 1” 

Record ol evidence— . 

presumj tmn as to documents purporting t Is < M p 17g 
relevancy of ontrv m a made in prrforman'-r f dun s 3j t n 1. 
foreicn judicial j resumption as to ». W» p Js3 

Re-evarnlnatlon— 


Jcrence- 

t I** Ls I s esprit*. «. 1 * p. 34“ 
freshing memory— 

right of adryrse f»*t» to we wn’ing used * r a. Igl ) 
rule* Htstl' 1 T 
toll— 

»«3H<iin mirsfe a 15® lfr*- 

toprvl -ed< n — t, pre«mj«l>o e*i, ». *•■*» p. 
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Registrar- 

entry in a, s 35 p 120 
.Regulations of Government— 
prooi of, e 78 (3), p 176 
Rejection— 

improper of evidence no giound for new trial, b 167, p 3 j 7 
of evidence as irrelevant, p 6 

Relationship— 


conuuit, in civil tabes a <j 2, p 142 

criminal cases, b 63, p 143 

confession made after removal of impression caused by inducement, threat, 
or promise, s 28 p 83 
corroboration of facts s 156, p 342 

entry in public record etc, made m performance of duty, a 35, p 120 
facts— 

’ • 1 - »\ ”.r i* 


ncceesaiy to explain or introduce a fact in issue or relevant fact, s 9, p 24 
r 1 1 ■* * i a - ’ ” T i 

' ' . ' 11 40 

< I ' 

. . . - P 17 

which show a motive or preparation for any fact in issue or relevant fact, 
s 8, pp 18, 19 

grounds of opinion, a 61, p 141 

judgments, etc , to bar second suit or trial, in probate, eto , jurisdiction, a 41, 

p 126 


statement aa to fact of publio nature contained in certain Acts or notification a, 
b 37, p 122 

in mapt, charts, and plans e 30 p 121 
of act of Conspirator, s 10, pp 23, 26 

law of country contained In law books, B 38, p 123 

Btfevanl— 

definition of, » 3, p r 


ISDEI 


m- 

Repeal— 

of enactment* p 3 
Reports— 

of decisions presumption as to genuineness of s 64 p is; 
relevancy of s 33 p 123 

Reputation— 

evidinco of general a oo explanation p 14o 

Res gestee— 

evidence f p 16 
Res Judicata— 
s 40 p 1 °j 
Retracted confession— 

1 9> 

Revenue ofllcer— 

meaning of » 12o explanation • 20" 

nnt compelled to give sourco of information • 123, p tM" 

Rtgfit— 

rclovancy of facts as to existence of s 13 | 31 
o{ mion as to existence of gonoral s 48, o 11 * 
term imports incorporeal right, j 31 
Road- 

rule f the judicially notieod a C7 (11) l 14J,« 1*0, pp 101,101. 

Rule— 

as t n tire to 1 roduco documents s C6 |p 161 101 
of the mail or era Judicially noticed, a 67 (11) }>. 141 

Samadaskat book— 

entries of payment in \ lOo 

Scandalous questions— 

vi 1 rn C< urt to f rl id a 1M p 334 

Science— 

i ] ml is f expert* r n points < f a 43 p.133 
Sea— 

jil sin ti'e « f th* rule of tho mad r, a. 57 (13), p 14 J 
Seal- 

d mpari* n <f with almittcl or pn ved. a. 73 p, J71 
j res imj tion a« to genuineness 11 a. 82. p 181 

Scab- 

list « f j idu allv n ticcd a. 3* (f p. 148 
Secondary evidence— 

after n IitU jedme a. CO, ] p IU 161 
tvtllfed n pie*, a "6, p. 1*3, 
n calling s f a. 63 p. 110. 
r( ancient docURMWta. p. I '•3. 

ciulwiT, niaiiti *. *r «oe t«i« cf d «£!«!,_ 11 
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Surety— 

admission*) by, p 5» 

'Technical expression— 

evidence to show meaning of s Ob, p 229 
Telegraph messages— 

presumption as to « 88, p 1S1 

Tenant— 

burden of pn of as t > relationship of, s 109, p 212 
istoppel of g Ul> pp 2b2 283 

Tender years— 

incompetency as witness of i erson of, s 118, p 2S9 t 

Tenets— 

of b xlv of men nr famih rolesancy of opinion as to s 19, p HO. 

Terms— 

relevancy of opinion as to moaning of, s 49, p HO 

Territories— 

British judicial notice of 8 o' (10), p 149 

Territory- 

cession of conclusive proof of s 113, p 232 

Testify— 

who are competent t<, s 118, p 2SD 

Thirty years— 

presumption as to death a. 107, p 23't 
old documents, s 90 j* ISo 

Threat— 

confession c&u-*od In, s 24, p 01 
removsl of the effect iif s 28, ju 83 

Time- 

judicial notice of, r "»7 (9), p 148 

Title-deeds— 

of a witness not a parts, pr aluction of, * 130, p. 301. 

Tombstone— 

statement a* 11 rrlati mlnp made on. a. 32 (6). p. 97 
Transaction- 

facts forming part of tinaami, a. b, p 13 
) rosing right or cu»tmu a. 13. jv 33 
•Me-.-iVriViW.v/, p* W 
Translation— 

cf si wumenta pn«lucrd by a ailiws a. J62, p. 331. 

Unlntelllrlble terms— 

tn Irate to explain inramng « f, a. 98, p. 229 

UUt»~ 

l-o- f < f. as van mg written o rlnrt, a. 92. pr* mi (3), pp i" ! *3 
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Usages— 

o! body of men, of family, relevancy of opinion as ( n> s 40, n 140 
Vakil— 

communication to, privilege of 1 126, p 297 
name of, judicial notice of, a 57 (12) p 149 
questions asked by, without reasonable ground a l 0 p 333 
Varying of document— 

by contemporaneous agreement, s 99, p 230 
oral evidence, e 92, p 200 

Veracity of witness— * 

questions to te«t, s 146, p 328 
Volunteering evidence— 
effect of, 8 128, p 300 
War— 

articles of judicial notice of, 8 57 (3) p 148 

Warning— 

'.'•ttrifweKUff wst carabActid by itJamrce of, <r -2?, jt S{ 

Wife 

S t « Husiund ato Wire 

Wills- 


Without prejudice- 

statements made, s 23, p 02 
Witness— 

* i --‘ - ‘ J ” 7), p ics ' 

08 p 106 . 


accomplice competent, against accused person, s 114 ill (£), p. 253, a 133. 
p 305 

attesting, proof when he cannot be found, a 69 p 108 

attorney as, s 126, p 297 

attorney s clerk or servant as, s 127, p 300 

barrister as, a 120, p 297 

hamster’s clerk or servant as, a 127, p 300 


conipcttncy oi, s no p »oo 
contradiction of, a. 153, p 335 

Witness—coneM 

credit of, confirmation of, b 158, p. 316 
hoW impeached, 8 155, p 339 
Impeachment ol, a 153, p 333 

questions In cross-examination affectine * 140 p us 



INDEX 


423 


■cross-examination See Cross examination 
dumb, mode of giving evidence by, s 119 p 291 

evidenco of, when relevant for proving in subsequent proceeding troth of fatts 
stated s 33 p 113 

examination of, as to witness, document or contents, s 22, p G2 

examination m-chief of See Fxaatination ts chief 

husband or wife of accused, competent in criminal proceedings, s 120, p 291 

interpreter as s 127 p 300 

may be cross-examined upon it s 161 p 3o0 

not a partv rules as to production of title deeds of s 130 p 301 

excused from answering on ground that answer would criminate, s 132, 
p 103 

■oral evidence of as to statements by other persons of contents of documents. 


{leaucr as n j_'o p ivt 


h m, p OJO 

in what case Court to decide, a 148, p 330 
when, may tes*if} to facts mentioned in document, a 144 p 324 
wife of accused, competent, in criminal proceedings, « 120, p 291 
W (nesses— 

dumb persons as, a. 119 p 291 
examination of, a 133 p 311 

no particular number of necessary to prove fact, s 131, p 310 
order of production and examination of, a 133, p 311, a 133, p 314 
what persona competent, a. 118, p 2 $9 

Writing- 

comparison of, with admitted or proved writing » 73,p 171 
dumb witness msj rive evidence bv, a. 119, p 291 
It a- d eumcnl , a 3. ill. p 7 

to refresh witnessi memnrv. adverse party entitled to prolurtioa of, an 1 mar 
cross-examine upon a.lGI.p.350 ' 7 

when witness mas refresh memory bv referriee to a. 159. p. 347 

Words— 

meaning of particular, a 4 <1 , p. 140. 
printed, etc., are d wummts. a 3, ill., p. 7 
used In a peculiar sense, evidence at to, a. 93, p. 





